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y ١ er UNITED STATES DISTRICT COURT 
NORTHER: DISTRICT OF ILLI:OIS;"Y |5 ph 3 39 


| 
THE EXCHANGE NATIONAL DANK ) E Mo : 
OF CHICAGO, ) CLERK .. : 
) E 
SET 1 ا‎ ) iS ielCT COURT 
= PaA OF CIVIL ACTION 
9 e 5 Ne E. NO. “$ * 
3 Cz / ١) |. EN EC SL 
"TOUCHE, ROSS & COMPANY, ) 2. PAS 1 eV e V 3 
)- "Ed نمك‎ og) :د‎ M 
Defendant AY : 
E 
MR SRL -- ' Plaintiff for its Complaint alleges’ the following 
j upon infcrmation and belief, except paragraphs 1 and 11 
vn : which are alleged upon knowledge: Aye : DA. . 
” : < : i 
COUNT I 
^ SECTION 17(a) OF THE SECURITIES ACT, SECTION 10(b) OF 
THE EXCHANGE ACT, 2D RULE 105-5 2 OTHER RULES 


! : , l. Plaintiff is a national banking association 


.- d AND REGILATIOIS THERSUJOEA > | 
| 
i 
: ; | 
| established and located in Chicago, Illinois. { 
' 

LI 


2. The Defendant is a public accovating firm, i i 


with : its principal executive offices located in Chicago, Illinois. i 


de y 3.' The jurisdiction of this Court is based upon the 
Securities Act of 1933, 15 U.S.C. 77a et seq., the Securities 
Exchangc Act of 1934, 15 U.S.C. 78a et seq. ("Exchange Act"), 
E ; the General Rules and Regulations thereunder, and the prin- 


‘ciple of pendent jurisdiction. 


er 
. 
E 
E 
——— MR ((— 
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4. At all times relevent to this Complaint, UP to 
May 30; 1973, Weis Securities: Inc. and its predecessor com- 
pany: Weis, Voisin & CO.: Inc. ("Weis") was a prokerage firm 
having its principal place of business at 17 Battery Park 
Place, New, York city, - York: transacting business in secur- 
ities on its own behalf and on behalf of approximately 59,000 
customers and/or accounts- Weis was 4 member of the New دع‎ 
“stock Exchange and the Arerican Stock Exchange: and was regis- 
tered as 4 proker-dealer with the securities and Exchange 
Commission ("Commission"), pursuant to Section 15 (b) of the 
Exchange Act, and Rules and Regulations thereunder. In May: 
1973, Commission examiners discovered that Veis had experienced 
substantial losses which endangered its net capital and signi- 
ficantly impaired its ability to remain solvent. As of May 
24, 1913, Weis was suspended as a member of the New york and 
american ‘Stock Exchanges: On May 30, 1973, Weis was placed in 
١ receivership under the Securities Investor protection Corpora” 


tion ("SIPC"). 


sS. At all times relevent to this complaint the 
defendant acted 5 independent auditor fc.. Weis, and issued 


opinions ?$ to the fairness of presentation of Weis’ financial 


statements and reports. 


, 


ae i On July 7, 1972, the defendant issucd its opinion 


that it had examined the Statement of Financial Condition of 


T 


Weis as of Hay 26, 1972 ("Statement"), that such examination 
was made in accordance with generally accepted auditing 
standards, including such tests of the accounting records 

and such other auditing procedures as the defendant considered 
' necessary in ihe circumstances, and that, in the defendant's 
opinion; the Statement presented fairly the financial position 
of Weis in conformity with generally accepted accounting 
principles consistently applied. Said Statement indicated 
that the stockholders’ equity in Weis:was $7,587,258 as of 


May 26, 1972. 


7. On or about March 10, 1972, plaintiff began con- 


sidering whether to purchase the Weis securities described 
below, and indicated that a final decision on the matter would 
be made upon receipt of a copy of the Statement. On July 17, 
1972, the Senior Vice President of Weis transmitted a copy 

of the Stabenent to the plaintiff, intending that the plaintiff 
should rely on the information and opinion contained thercin 

in connection with said purchase of Weis securities. Defendant 
knew or should have known that its opinion would be so used, 
and would be relied upon by investors, including plaintiff, 


. 


in reaching investment decisions regarding Weis. 


8. On July 7, 1972 the defendant also issued its 
opinions regarding the “Answers to Financial Questionnaire 
and Addjtional Information" of Weis as of May 26, 1972, which 
was filed with the Commission pursuant to Section 17 of the 
‘pecan Act and the Rules and Regulations thereunder. The 


defendant's cpinion regarding the “Answers to Financial 


„ie 


— 


since the prior examination date and such othor audit.ng pro- 


bf 


Questionnaire" stated that the defendant had examined the same 
and that its examination was made in accordance with generally 
accepted auditing standards, including a review of the accounting 
system, internal accounting cortrol and the procedures for safe- 


guarding securitics, including such tests thereof for the period 


cedures as the defendant considered necessary in the circumstances, 
and including the audit procedures yseseribed by the New. York 
Stock Exchange and the Commission. The defendant's opinion 

also stated that said "Answers to Financial Questionnaire" fairly 
presented the financial condition of Weis at May 26, 1972, in 
conformity with generally accepted accounting principles applied 


on a basis consistent with that of the preccding accounting per- 


. 


iod. The defendant issued its further opinion, as to the "Ad- 


ditiónal Information" presented, that said information had been 


* . 


subjected to the same tests and auditing procedures described 
ab. re, and that, in the defendant's opinion, such information 
was fairly presented in all material respects. Said "Additional 
Information" indicated, inter alia, that the net capital ratio 
of Weis, pursuant to New York Stock Exchange rule 325, was 976% 


as of May 26, 1972. 


9. On July 10, 1972, the President of Weis *ransmittcd 


to the plaintiff,at plaintiff's request, a copy of said."Answers to 


Financial Questionnaire and Additional Information" as of May 26, 1972 
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(hereinafter eso t6 as "Report"), intending that the 
plaintiff should rely on the information and opinions con”. 
tained therein in connection vith the purchase of Weis secur 
ities described ا‎ The defendant knew OF should have 
known that its opinions would be so used, and that investors, 
including plaintiff. would rely upon those opinions in 


xeaching investrent decisions regarding Weis. 


10. The aforesaid Statement and Report were materially 
false and misleading in the following respects, as the defend- 
ant knew or should have known at the time it issued its or 


thereon: 


(A) A certain reserve accounc rela ig 
to Weis' a:quisition cl the firm of Scheinman, 
Hochstin and Trotta had been decreased and 


two separate income accounts increased, by 


approximately $625,000, with no valid basis 


or justification; 


(B) A certain asset account entitled 
Insurance Claim Receivable, relating to 
Weis' acquisition of the firm of Winslow, ١ 
Cohu and Stetson, had been increased, along 
with various ir. me accounts, in the amount 


of approximately $500,000, with no valid 


basis or justification: 


> 


(C) Certain leasehold improvement lia- 
bilities in the amount of approximately 
$325,000 had been written off, and the two 
checks issucd in payment of said liabilities 
falsely credited to Weis' income, without any 


valid basis or justification; 


(D) Certain securities held in Weis’ 
proprietary account as of May 26, 1972 were 


overvalued by approximately $250,000; 


(E) During March, April and May of 1972, 
Weis had failed to pay or accrue its liabilities 
of approximately 341,500 per month under a lease- 
hold agreement for offices at 121 Broadway» 


‘New York, New York; 


(F) ther materially false and*misleading 
entries were made in the books and records of 
Weis, and were reflected in the above mentioned 


Statement and Report audited by the Gezendant; 


(G) As a result of the aforesaid materially 
false and misleading entries, shareholders' equity 
in Weis, as reported in the aforementioned State- 
ment and Report audited by Touche, Ross, was 
overstatcd by at least $3,000,000. In addition, 


Weis' net capital ratio pursuant to New York 


Stock Exchange Rule 325, was materially under- 
stated, and Weis was in violation of said 


Rule. 


11. On July 19, 1972, the plaintiff agreed to pur- 
chase unsecured subordinated notes of Weis for a price of 
$890,750. This amount was paid to Weis on or about August 7, 
1972. The plaintiff purchased these securities in reliance 
upon the aforementioned Statement and Report of Weis, and 
in particular, in reliance upon the aforesaid opinions ex- 
pressed by the defendant regarding said Statement and saic 
Report. Plaintiff would not have purchased these securities 


but for the defendan.'s unqualified opinions, described above. 


12. “then the false and misleading entries referred 
to above were discovered in May, 1973, Weis was placed in SIPC 
receivership, and is now being liquidated .for the benefit of 
its customers. It appears that there will be a very limited 
@istribution to general creditors, and none to shareholders 
and other investors. Thus the Weis securities purchased 
by plaintiff are worthless, and plaintiff has been damaged 


in the amount of at least $890,750. 


.13. In connection with the transactions described 
above and the purchase and sale of Weis' securitics, the ue- 
fendant, directly and indirectly, by the use of the mails 


and the means and instrumentalities of interstate commerce: 


(A) Employed devices, schemes and arti- 


fices to defraud; 


(B) Made untruc statements of material 


facts and omittcd to state material facts 


10. 
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necessary to make the statements mado, in the 
light of the circumstances under which they 


were made, not misleading; and 


(C) Engaged in acts, practices and 
“courses of business which operated and would 


operate as a fraud; 


all in violation of Section 10(b) of the Exchange Act, Rule 


10b-5 thereunder, and Section 17(a) of the Securities Act of 


.1933. 
۰ COUNT II 
SECTION 18(a) DF THE EXCHANGE ACT 
14.. Plaintiff realleges paragraphs 1 through 2 
above. 


15. In connection with the transactions described above, 

| and the filing with the Commission of Weis' Statement and Re- 

port as of May 26, 1972, which plaintiff relicd upon, the de- 

fendant made staterents which at the time and in the light of 

the circumstances under which they were made slds cian and, ` 

misleading with respect to material facts, in violation of 

Section 18(a) of the Exchange Act, Which violation directly 

and proximately caused the damage to plaintiff hereinabove 

described. Plaintiff did not know said statements were false 

and misleading at the time it relied on them, and could not 


have rcasonably discovercd this until at least May 23, 1973, 


when the Commission filed proceedings against Weis. 
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COUNT III 
COMMO! LAW HEGLIGECE 
AND CROSS NEGLIGMICE 


16. Plaintiff realleges paragraphs 1 through 12 


17. In conrection with the transactions described 
above, the defendant proceeded with its examination and 
audit and rencered its opinions as to the aforesaid State- 
ment and Report of Weis in such a negligent and careless 
manner as to misstate and misrepresent the true and accurate 
financial condition of Weis and to grossly overstate its true 
net worth and to grossly understate the true net capital ratio 
of Weis as of May 26, 1972. As a result, defendant breached 
its duty owed to the plaintiff at common law to exercise rea- 
sonable care and competence in obtaining and communicatirn 
financial inforr tion. 


18. The defendant's conduct as alleged above was 
‘in willful and wanton disregard of plaintiff's interests and 
constituted recklessness and gross negligence, for which ex- 


emplary as vell a5 compensatory damages should be granted. 


COUNT IV 
SECTIONS 10(b), 15(c), 17(a) AND 18(a). OF 


. THE EXCHANCE ACT, AND THE RULES AND REGULA- 
TIO:S 7EZREUZDER; AIDING AND AREYTING 


. 


19. Plaintiff realleges paragraphs 1 through 12 


20. In connection with the transactions described 
above, Weis, directly and indirectly, by the use of the mails 


and the means and instrumentalitics of interstate commerce: 


12. 
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(A) Effected transactions in, and induced 
the purchase and sale of, securities by means 
of manipulative, deceptive and fraudulent de- a. 


vices and contrivanccs; 


in in acts, practices and courses 
(D) Engaged i cts ractices ourses 
of business which operated and would operate 


as a fraud; 


(C) Made untrue staterents of material 
facts and omitted to state material facts neces- 
sary to make the statements made, in the light 
of the circumstances under which they were made, 
not misleading, which statements and omissions 
were made with knowledge or reasonable grounds 
to believe that they were untrue and/or mis- 


leading; 


(D) Failed to maintain a net capital ratio 
of no more than 15001, as required by the Com- 
mission and the New York Stock Exchange, and 
failed to promptly rcpc.;t this fact to the 


Commission; 


(E) Failed to keep current and accurate 
books and records .clating to its business, as 


required by the Commission, and failcd to promptly 


report this fact to the Commission; and 


13. 
-11- 


(F) Made statements in reports and docu- 
ments filed pursuant to the Exchange Act, and 
the rules and regular ons thereunder, which 


statements were relied upon by plaintiff and 


were, at time and in the light of the cir- 
cumstance ndcr which they were made, false 
and misleading with respect to material facts; 


all in violation of Sections 10(b), 15(c), 17(a) and 18(2) of 
the Exchange Act and the rules and regulations thereunder. 
Said violations directly and proximately caused the damage to 
plaintiff hereinabove described. F'aintiff was unable to 
discover said violations until May 23, 1973, when the ‘om- 


mission filed proceedings against Weis. 


21. The defendant knew or should have known of the 
violations described in paragraph 20 above, and that its own 
conduct, in auditing the aforementioned Statement and Report 
of Weis and publishing unqualified opinions regarding same, 
would and did give substantial assistanco and encouragement to 
said violations. Accordingly, the defendant is liable as a 
principal for aiding and abetting -s: id violations. 


DEMAND FOR JURY TRIAL 


22. Plaintiff demands trial by jury. 


14, 


* -12- 
WHEREFORE, plaintiff prays as follows: 
A. that plaintiff recover from defendant damages 
in the amount of $890,750; 
B. that plaintiff recover excmplary damages, in- 
terest, attcrzn./'s fees and costs of court as provided by law; 
C. that plaintiff have such other and further re- 
3 lief, at law or in equity, general or specific, to which it 
M. a may be justly entitled. 
LI 
George L. Saunders 
Robert D. McLean 
Richard S. Frase 
a" 4 £ AM 
PEREYE To for Plaintitt 
CF COUNSEL: 
| ^ 
Sidley & Austin 
One First National Plaza 
Chicago, Illirois 60670 
329-5400 


de 4 ÀJ 4.‏ لبايك يك 


DEFENDANT'S NOTICE OF MOTION TO DISMISS 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE EXCHANGE NATIONAL BANK OF : 
| CHICAGO, : 75 Civ. 0916 
Plaintiff, : (IBW) 


-against- 


| TOUCHE ROSS : NOTICE OF MOTION 


Defendant. 


TAKE NOTICE that, upon the annexed affidavit of 
| Arnold I. Roth, sworn to May 14, 1975, and the complaint and 
the prior proceedings herein, the undersigned will move this 

| Court, befcre “he Honorable Inzer B. Wyatt, in Room 518, 
| United States Court House, Foley Square, New York, New York, 


on June 6, 1975, at 2:30 p.m., or as soon thereafter as 


n —‏ — — با بود — 


counsel can be heard, for an order 


$- 


l. Pursuant to Rules 9(b) and 12(b), F.R. Civ. P., dis 
missing this action, said complaint, and each count therein 
alleged, on the grounds that this Court lacks subject matter 
jurisdiction thereof, and that each of said counts fails to 


state a claim upon which relief can be granted; and 


2. Granting to defendant such other relief as is just 


and proper. 


May 14, 1975. 
ROSENMAN COLIN KAYE FETSCHEK 
FREUND & EMIL 


ay nel MAZA 


——KMen:er of the Firm 
Attorneys for Defendart 
575 Madison Avenue 
New York, New York 10022 
(212) 644-7000 


PAUL WEISS GOLDBERG RIFKIND 
WHARTON & GARRISON 

Attorneys for Plaintiff 

345 Park Avenue 

New York, Nsw York 10022 


» 


AFFIDAVIT OF ARNOLD I. ROTH IN SUPPORT 16. 
OF MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE EXCHANGE NATIONAL BANK OF CHICAGO, : 


COUNTY OF NEW YORK 


Plcintiff, - 
75 Civ. 0916 
-against- $ (IBW) - 
TOUCHE ROSS & CO., $ : 
Defendant. $ : 
>... . . . اتا‎ ewe سام اماه هما ماه‎ we - x. 
STATE OF NEW YORK ) 
$ WE. 
) 


ARNOLD I. ROTH, being duly sworn, deposes and says: 


l. I ama member of the firm of Rosenman Colin Kaye 


en 


Petschek Freund & Emil, attorneys for defendant Touche Ross 
& Co. ("Touche Ross") herein. I submit this affidavit in 
support of the present motion of defendant Touche Ross for 


an order dismiss‘ng this action, the complaint herein, and 


each count therein alleged, and for related relief. 


M. his action Flia Oren the liquidation of the de- 
funct brokerage firm, Weis Securities, Inc., ("Weis"), a 
liquidation which is presently being conducted in this Court 
by a Trustee appointed under legislation establishing the 
Securities Investor Protection Corporation ("SIPC"). The 
complaint, & copy of which is annexed hereto as Exhibit ; 


seeks money damages for purported violations of the Secur- 


| ities Exchange Act of 1933 (the "1933 Act"), the Securities 


Exchange Act of 1934 (the "1934 Act") and Rule 10b-5 -- 
violations that are alleged to have arisen out of events 


leading to the Weis liquidation, &nd to have caused the 


making by plaintiff The Exchange National Bank of Chicago 


("Exchange Bank") to Weis of. commercial loans which the 
complaint, in a transparent attempt to bring them within 
those statutes and that rule, now characterizes as 
"securities". The complaint also asserts common law claims 


of negligence. . 


3. Plaintiff Exchange Bank commenced this action on 
or about May 15, 1974, in the United States District Court 
for the Northern District of Illinois in Chicago. 


A. By order entered on or about January 29, 1975, on 
j motion of defendant Touche Ross pursuant to Section 1404(a) 
of the Judicial Code, the Court in Chicago transferred this 
action to this Court.* A copy of the order of transfer is 


annexed hereto as Exhibit 2. 


5. The complaint herein (Exhibit 1 hereto), like the 
complaints in the various other actions in this Court arisin 
out of the demise of Weis and attempting to imose liabili.y 
on defendant Touche Ross, is — to find -- on the 


basis of conclusory, vague and unparticularized allegations 


*On the same day (January 29, 1975) that it ordered the 
transfer of this action, the Court in Chicago summarily 
denied a motion by defendant Touche Ross to dismiss the 
complaint for failure to comply with Rule 9(b), F.R. Civ. 

P. A copy of the order denying that motion is annexed heret 
as Exhibit 3. As shown in the accompanying memorandum, the 
denial of the earlier 9(b) motion by the Chicago Court -- 

at a time when it was transferring this action to another 
District and was obviously merely refraining from granting 
relief by that time more appropriately passed upon by the 
transferee Court -- is not determinative of the Ruie 9(b) 
aspects of the present motion. 


senna 


18. 


of so-called securities fraud -- some basis to compel defen- 
dant Touche Ross to make gcod the losses of plaintiff Exchang 
Bank in dealing with Weis. As is clear from the vaguenes. 
and lack of particularization of the complaint, plaintiff 
Exchange Bank has no evidence that defendant Touche Ross 
actually engaged in any improper conduct, and is bringing 
this action in the hope that it will be permitted to engage 
(by means of extensive discovery against defendant Touche 
Ross) in a fishing expedition which will produce something 
that could conceivably support its allegations. of course, 
as the accompanying memorandum makes clear, that is an 
improper purpose, even if it were to be assumed contrary to 
fact and law that the promissory notes involved here were 


securities under the 1933 Act and the 1934 Act.* 


6. The accompanying memorandum anaiyzes the complaint 


be dismissed. That analysis and those reasons are not 
repeated in this affidavit. It is only necessary here to 
set forth the following matters which are pertinent to the 


discussion in the accompanying memorandum. 


Te The complaint does not contain copies of the notes 
1ich evidence the loans of plaintiff Exchange Bank to Weis. 
Copies of those notes (which are taken from the complaint 
dated May 2, 1974, of the SIPC Trustee against plaintiff 
Exchange Bank in this Court in 73. Civ. 2332) are therefore 
annexed hereto as Exhibits 4, 5 and 6. There are three 


¥ It is to be emphasized in this connection that, as noted 
hereinafter (510 (1) the SEC complaint in its action 


in this Court Nt hatt relief and appointment of the 
SIPC Trustee for Weis does not name defendant Touche Ross as 
a defendant or charge it with any wrongdoing, and (11) the 
indictment in this Court against certain Weis officers makes 
clear that defendant Touche Ross was as much a victim of 
their fraudulent acts as anyone else. 


and sets forth in detail the reasons why the complaint must 


VES. 


One of the decisions referred to in the accompany- 


8. 
ing memorandum is the decision of this Court (Wyatt, J.) in 


Vogel v. Brown, CCH Fed, Sec. L. Rep. 1 94,381 (S.D.N.Y. 


1974). Vogel v. Brown makes clear that allegations that a 


plaintiff "knew or should have known" of certain improprieties 


-— allegations which are the basis of the claims here assert 


ed against defendant Touche Ross -- allege no more than 


negligent conduct which does not state a claim for relief 


under Section 10(b) of the 1934 Act a ` Rule 10b- M 


Although plaintiff in Vogel v. Erown no d an appeal 


to the Second Circuit from Judge Wyatt's cecision, he sub- 


after the pre-argument conferences 


sequently stipulated, 


and after Hs counsel had "re-examined the merits of the 


to withdrawal and dismissal of the appeal with 


appeal", 


LE LE m —Í ÀÀ ——À + 


prejudice. Copies of the stipulation and the order o? 


č smissal are annexed hereto as, respectively, Exhibits 


7 and 8. 


9. In connection with this present motion, it is 
significant that in various other actions in this Court whic 
arise out of the demise of Weis and in which defendant Touch 
Ross and other’ are charged with violations of the securitie 
acts (defendant Touche Ross being. so charged by reason of 
4ts conduct in connection with the financial statements 
which are also’ the subject of this action), the plaintiffs 
have found themselves unable to allege any fraudulent 
conduct by defendant Touche Ross in a manner sufficient to 
comply with Rule 9(b), F.R. Civ. P. For example, ín Rich, 
et al. v. Touche Ross & Co.(S.D.N.Y. 74 Civ. 772-CLB), Judge 
Brieant only recently dismissed the amended complaint becav: 


"4t fails to satisfy the pleading requirements [of Rule 9) 1 


for allegations of fraud", in a memorandum decision filed 


May 2, 1975, a copy of 4 is annexed hereto as Exhibit 9. 


Similarly, Judge Weinfeld, by decision dated November 
12, 1974 (a copy of which is anrexed hereto as Exhibit 10) 
in Berger, et al. v. Weis Securities Inc., et al. (S.D.N.Y. 
74 civ. 186), dismissed tne amended complaint on motions of 
defendant Touche Ross and another defendant for failure to 
comply with Rule 9(b), holding that : ! 
"Where there are allegations of improper | 
unlawful conduct in violation of the 
various securities acts, there should be 
specific allegations insofar as each 
movant is concerned", * 
Just as other plaintiffs have been unable properly to 
plead fraud a: against defendant Touche Ross -- a circum- | 
stance which reflects that there is in fact no fraud to be | 
pleaded -- Counts I, II and IV here fail to comply with i 
' 
Kule 9(b), for the reasons set forth in the accompanying 


memorandum, Y Una 


10. Also significant here, a8 seriously undercutting 
any claims that defendant Touche Ross acted improperly or 
in violation of t securities acts in its activities with 
respect to Weis, .. the fact that investigations by both 
he Securities and Exchange Commission (the "SEC") and a 
grand jury of this District into the Weis situation not only 
* The original complaint in Berger v. Weis Securities, Inc. 
also had been dismissed by Judge 61222514 for failure to 
particularize. The complaints in two other actions, Govatos | 


v. Weis Securities, Inc., et al. 74 Civ. 2832) and Earshack | 
v. Wels Securities, inc., ect 74 Civ. 2833), wnich were 


In efiect copies oi tne original Berger complaint, were also 
voluntarily dismissed. Perger, Govatos and Barshack have 
been transferred to Judge Wyatt and there are presently 
motions by defendant Touche Ross and others pending to dismi 
the second amended complaint in Berger and the amended com- 
plaint in Govatos and zarshack, in part because of continued 
failure of plaintiffs to comply with Rule 9(b). 


did not lead to any charges of wrongdoing by defendant Touch 
Ross, but made clear that defendant Touche Ross was as much 
deceived by the wrongdoing officers of Weis as plaintiff 
Exchange Bank and ;thers. 


Thus, the SEC complaint filed in this Court on May 24, 


1973, in its acticn for injunctive relief and appointment of 


the SIPC Trustee, does not name defendant Touche Ross as a 
defendant and does not charge defendant Touche Ross with any 
wrongdoing whatsoever. That complaint, & copy of which 1s 
annexed hereto as Exhibit 11, was rf course filed after a 
extensive and thorough investigation by the SEC and makes 

c. 2ar that the SEC could find no grounds for asserting that 
defendant Touche Ross had violated the securities acts in its! 


Work with respect to Weis. 


Moreover, the grand jury 13 < ment against various 
officers of Weis under the title United States of America 
v. Levine, et al. (S.D.N.Y. 73 Ci. 693), refers expressly 
to the deception pract*ced on defendant Touche Ross. Thus, 
the indictment,a copy of which is annexed hereto as Exhibit 
12, alleges in Count I that | 


"defendant LEVINE, LEIT, KUBIE AND LYNN 
+ - . did fraudulently co 

auditors, ‘oucne ROSS c < 

and nature oz tne aio 

and 28207235, and, in aû 


create cirectly and 


Levine, Leit and Kubie have all expressly admitted those 


allegations by pleading guilty (on March 19 and May 29, 1974) 


to Count I of the indictment. A copy of the docket sheet 


reflecting those guilty pleas is annexed hereto as Exhibit 13 


The foregoing facts -- and particularly the admitted 


ET  — ——À ——] 


allegations of the indictment that Levine, Leit, Kubie and 
Lynn "did fraudulently conceal" from defendant Touche Ross, 
and "did create . . . wholly fictitious documentation" for, 
the various "fraudulent books and records" of Weis -- are 
significant here because plaintiff Exchange Pank, in refer- 
ring to "materially false and misleading" matters contained 
in the Weis financial reports, has taken those matters 
directly from the indictment (compare Comp. -TT 10(A) - 10(C) 
with, e.g., Exh. 12 hereto, pp. 7-10). In other words, 
plaintiff Exchange Bank here seeks, without any particulari- 
zation whatsoever of any allegediy improper acts by defendant 
Touche 2:43 itself, to impose liability on defendant Touche 
Ross for acts in wi.ich, according to the indictment and the 


guilty pleas, defendant Touche Ross was not ever involved. 


ll. For the foregoing reasons, and for the reascns 
stated in the accompanying memorandum, it is respectfully 
submitted that the present notion of defendant Touche Ross 


be granted in its entirety. 


Arnold I. Roth 


Sworn to before me this 


14th day of May, 1975. 


Notary Public 


MARC ROW! 
NOTARY NE he d m» York 
O. 31-4513336 
Qualilied in New York Ccunfy 
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any matier occurring prior to the Maturity Daie, oF the Accclecated Maturity 


. . 


Date, whichever is sooner; srovided, however, that tliis Nole shail not be 


subordinate to any claims of oresent or future creditors whose obligations 


are subordinated to claims ef General Crecitors, including, but not limited 
to, obligations of the Company to Sol Kitiay now or hereafter existing 


("Orher Subordinated Creditors"), it being intended that this obligation sbaii 
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(x) 52 senior to obligations of the Company to ali Other Subordinated Creditors 


existing and future obiigations to Sol Mittey), excepting only existing 
obligations (but rot future obligations) of the Company to Fideljty Corporation 
and Security National Dank, and (y) at least be pari passuwith existing obli- 


gations cf the Company to Fidelity Corporation and Security National Bank, 


and that, in the event of any receivership, insolvency, bankruptcy, assignment 


for the benefit of creditors, reorganization, whether or not pursuant to 


bankruptcy laws, liquidation, or any oth r marshalling of the asscts and 


"^ $ 
liabilities of the Company, the holder hereof shall ı ^? be entitled to articivaic 
Dany P : 


o. .háre ratabiy or otherwise, in the distribution of the assets of the Compzzy 
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to its termis. I thin Mete i3 repaid in whole or in part on or prior to the 0 
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Materiry Dale, and if ae the of any such payment the Company war Zoe 
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irrevocably for itscli, its successors 2 


insolvent, tse 


wether or not exch Lender had an yowledge or notice of such 


insolvency at the time of such payment) to repay to the Company the cem 
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fic of all General Creditors (but not Other Subordinated 


the bene 
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"us so paid, for 
i ١ of the Company; arovided, however, that any suit for the recovery 
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" $ ect $ 0 
of any such payment must be commenced within.one year of the dete of 


such paymes 


| 3, (a) With the prior written approval of the New York Stock 


("Sxchange™): 


Exchange. Inc. kan 


hell have the right at any time or from time ' 


(i) The Company sue 


written notice frem the Company to the Lender, 


to time, upon three days! wr 


whole or in part without premium or penalty. Each 


to prepay this Note in 
1 amount of $100, 000. 
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partial prepayment s^ ll be in thc aggregate principa 
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or a multiple thereof. 
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cash proceeds of any sale 
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(ii) The Company will apply the net 


" 
1 of any of its securities to the prepayment of this Note, to the extent required, 
j 4 8 


mu hens 


‘thin five days after receint by the Company of such written approval of 


| the Exchance. oF 0293 euch date not later than the Maturity Date as the 
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Heche May sare jiy in such written assroval. 
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E? . Gays aftes the close cf cach of the first three fiscal quarters of the Company, 


f such quarter and comoarativ 


a balance zhect cf the Coi any 25 of the end o 
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caraings and surplus statements of the Company 


s. ee, o by an officer ef the Company, (ii) within 90 days after thc closc of its 


fiscal year, a balance shect of the Company as of the end of such fiscal i 


ycar and comparativo carmings and surplus statements of the Company for : 


such fiscal year, certified by independent publig accounts of recognized 


standing satisfactory to the Lender, (iii) promptly after the filing thereof 
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with the Exchange, a copy of each monthly sucstionnaire, financial or 


other statement, so filed by the Company, and (iv) such other information, 
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reports or statements 25 the Lende: from time to time may reasonably 
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4. (a) In the event of any receivership, insolvency, or v 
. e E : i 
4 9 0 . 0 . 0 > 0 ۰ 
liquidation pursuant to the Securitics Investor Protection Act or otherwisc, è 
. bankruptcy, assignment for the benefit of creditors, reorganization, whether } 
: _or not pursuant to bankruptcy laws, or any other marshalling of the assets i 
56 e . ! 
of the Comoany, this Note with accrued interest, if any, shall become and 8 ' 
: 3 i 
be immediately dic and payable. without presentment, demand, protest ° 1 
* . 2 ‘ ‘ 
or other notice of any kind, all of which are hereby expressly waived by 
>$ 


the Comnant, but payment of the same shall remain subordinate as hercin- 


above set forth. 
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(b) Except in connection with an event referred to in 


Paragraph (a) above, if the Company shall fail in business, dissolve 
nz otherwise terminate lis txjctepite, or cease prying its debts as they 
mature, or à trustee or receiver, conservator or liquidator skall be 


apocintel for the Cojazany or for a substantial part of its property, or 


„here shail be a seizure, vesting or intervention by or under authority 
of a government, or governmental body, agency or duly constituted 
court, by which the management of the Company is displaced or its 


sority in the conduct of its business is دءة‎ .erially curtailed so as to 


prevent the Company from carrying on its business in the same, usual 
t [] . 3 0 * : 
and ordinary manner as it had previously operated, and generally on 


terms at least as favorable as those under which it operated prior to such 


curta.i:ment, er the Company shall cease to be a member corporation of or 


I 
skal be suspended for more than 60 days from cither the Exchange or 


the American Stock Exchange, whether voluntarily or involuntarily, 
then this Note with accured interest, if any, shall, upon declaration to 
such effect delivered by tk» holder of this Note to the Company, become 


and be due and payable six (o0) months after the date of such declaration, 


or on the Maturity Date, whichever is sooner, without presentment, demand, 


protes: or other notice of any kind, all of which are hereby expressly 


` 
waived by the Company, 5ut payment of the s: ne shall remain subordinztcd 


ts hereinabove set forth: 
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5. Many legal ection is commenced by a General Creditor 


against the Company within 12 months aiter the stated or accelerated 


* 
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maturity of this Nate and the Cemmany shal! fail to contest the same in 


goed faith, the holder shall have the right to defend such action in cither 
the Company's name ‘or dis name by counscl of its own choosing at the 


Comaany's expense. The Company agrees to furnish to the holder of 


this Note, within five days after reccipt thereof, copies of the pleadings 


in any such action. 
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6. No failure or delay on the part of the Lender in exercising 


any power or right nori under shall operate as a waiver therefo, nor shall 
4 


single or partial exercise of any such right or power preclude any 


Other or further exercise thereof or the exercise of any other right or 


power hereunder, No modification or waiver of any provision of this 


I . L 
Note nor consent to any departure by ihe Company ‘thercfrom shall in 
any event be effective unless the same shall be in writing. and then 
such waiver or consent shall be effective only in the specific instance 
and for the purpose for which given. No notice to or demand on the 
Company ir. any shee shall entitle the Coinpany to any other or further 
notice or demand in similar or other —— 


7. Whenever any paymer. *o be made under thie Note shall 


he stated .c luc on 2 Saturday, Sunday or à public holiday under 
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3 8. Tne Lender by accepting this Note, irrevocabl ee . 4 | 
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° agrees that acsvisition of this Note is not being made in reliance upon . 
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the standing of tne Company as 2 member corpcration of the Exchange 
or upon the Exchange's surveillance of the-Company's compliance with 


the constitulion, rules and practices of tne Exchange or its financial 
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position. The Lender has made such investigation of the Company and 


its officers, directors and stockholders as ‘the Lender deems necessary f 


| 
aad appropriate under the circumstances. The Lender is not relying 
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upon the Exchange lo provide any information concerning or relating to 
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‘the Company and agrees that the Exchange has no responsibility to 


disclose to the Lender any information concerning or relating to the d 


Company which it may now, or at any future time, have. The Lender 
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: 9. This Note shall be deemed to be a contract under the 


laws of the State of New York and for all purposes shail be construed 
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in accordance with the laws cf said State. 
H. The Company agrees that it wili pay all expenses 
$ incurred in collecting this ohlicatis: ` ER reasonable attorney 
fees, should this cbligation o. any part hereof not be paid when due, 
12. This Note may transferred by the payee or holder 
only to a person approved by the. New York Stock Exchange as prr “ded 
: . 
in Rule 325. 20 of the Rules of such Exchanye. 


13. The Bank agrees that it has not taken and will not 


take or asscrt as security for the payment of the loan any sccurity 
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interest 2nd/or lien upon, whether created by contract, statute or 
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otherwise, any property of the member organization or any property 


ín which the m -mber organization may have an interest, which is or 


at any time may be in the possession or subject to the control of the 


bank. The bank hereby waives and further agrees that it will not seck 
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right of sct off it may assert or possess created by contract, statute 
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. ° EXHIBIT 5 TO ROTH AFFIDAVIT -~ 


Aire 350600 LL. E July 31. 1972 


] For vine received, the exdersigned, WEIS, VOISIN & CO., 


ING... a Delaware cersczration, having its principal office «2:17 Battery 


Place, New York. Mew York 10004. (the "Company"), hereby promises to 


nay to the order of GXNCTIAZCE NATIONAL BANK or CHICAGO ct iss office 


t LaSalle and Añams, Chicago, Ilinois. the princioel sum of Two Hundred 
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02 Ock 31, 1973 „ upon written demand received by the Compan 


Jezst sis: (5) mo? i uch date, or upon such date there 
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least six mozihs prior to the payment date so specified (such payinent Cale 


being hercinafter referred to as the "Maturity Date"), or (b) upon acceleration 


i 
١ 
e» 
4 
' 
t 
t 
0 


1 


of the maturi:y of this Note zs provided i 
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payment date being hercinafter referred to as the "Accelerated Maturity Date"), 


. together with interest thercon after Oct 31, 1973 ata rate per annum (on 


the basis of a 360 dzy year for the actual number of dzys involved) which 


shall be 345? in exce he prime commercial loan rate of the Lender then in 
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force for short-term borrowings, but in no event less than 9% per annutn, 
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any wsiterecoeurring prior to the Maturity Date, er the Accelerated Mat 
ded, however, that this Note shall not be 
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ordinaic to any claims of present or future creditors whose obligations 


sud 
-azn sorted to ciazims of General Crecitors, including, but not liraited 
td, LENIcU6ns of the Company’. to Sol Kittay now or hereafter existing 

) 7 A o 


it being intended that this obligation shall 


(x) be scnior to obligations أن‎ the Company to all Other Subordinated Creditors 


ard future obligations to Sol Kittay), excepting only existing 


(including existi 


obligations (but not future obligations} of the Company to Fidelity Corporation 


and Security National] Bank, and (y) at least be pari passu with existing obli- 
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gations of the Company to Fidelity Corporation and Security National Bank, 


insolvency, bankruptcy, assignn 
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and that, in the event of any receivership, 


whether or not pursuant to 


for the benefit of creditors, reorganization, 
bankruptcy laws, hgquidalion, or any other marshalling of the assets and 


: 5 
Mabilitic.. of the Company, the holder hercof shall not be entitled to participate 


stribution of the assets of the Company 


tably or otherwise in the 


until al! claims of General Creditors (but not Other suberdinated Creditors) 
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In the absence of any 


have been tally satisfied or provision made there fur 
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Note shall be entitled to payment ‘according 


such events. the holder of this 


pr ior to the 


to its terms. if this Noto is repaid 


in whole or in gaes on or 


Maturity Date, and if as the time of any such payment * the Comp pany was 


5 


insolvent. the ‘Lender 2arecs irrevocably for itself, its successors adi 


ter had any knowledge orn 


assigns (whether or no! such Len” 


otice of such 


insolvency zt the time of any such payment) to renay to the Company the sum 
50 paid. for the benefit. of all General Creditors (but not Other Subordinated 9 
that any suit for the recovery 


Cred itors) of the Company : ms however, ! 


of any such pay™ ent must be corr. menced wi 


thin one year ‘of the date of 


e 


such payment. š 
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| 3. (a) With the 27107 written approval of the New York Stock 


Exchange. ine. ("Exchange"): ; . Vus 
» : - ge 
(i) The Company shall have the right at any time or from time 


to timc, upon three days' written notice from the Company to the Lender, 
to prepay this Note in whole or in uis with out premium or penalty. Each 


partie 2l porem ‘shall be in the aggregate principal amou unt of $100, 000. 


.. 


or a mult: ple thereof. i s : 


the net cash proceeds of any sale 


= i) The € Company wil! apply 


of any of its securitics «9 the prepayment of this Note, ‘to the extent required, 
: ‘ 


f such written approval of 


within five days after receivt by the Campany © 
the Exchanue. or upor such dato not later than the Met rity Date 5 the 
Exchange mag enecify in such written approval. 
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days after the close of cach of the first three fiscal quarters of the Company. 
e Ue a balance shect of the Company 23 of the end of such quarter and comparative ' > 
JE . 5 : a . t e 3 
e e e > e 
Me ees carnings and surplus statements of the Corapany for such quarter, certified 
e > F E r 8 Poa 
Log AR by an officer of the Company. (ii) within 90 days after the close of its pue 
. i ad -t 
A fiscal year, 2 balance sheet of the Company as of the end of such fiscal 7 
" 0 0 x e q 
: : year and comparative earnings and surolus statements of the Company for 
^ à $ j ° as 5 o 5 * 6. d 
such fiscal year, certified by independent publig accounts of recognized 4 : 
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7 standing satisfactory to the Lenecr (iiij promptly after the filing thereof ; 
à with the Exchange. 4 copy of:each monthly questionnaire. financial or v. 
other statement, $0 filed by the Company, and (iv) such other information, ^ 
reports or statements 5 the Lender from tirae to time may reasonably . 
request. 1 ° Du old 


4. (a) In the event of any receivership, insolvency, OT 


liquidation sursuant lo the Securities Investor Protection Act or otherwisc. 
the benefit of ereditors, reorganization, whether 


assignment for 


bankruptcy: 
lling of the asscts 


or not pursvant to bankruptcy laws, or any other marsha 
of the Company. this Note with accrued interest. if any, shall become an 
be immediately due and payable. -— presentment, demand, protest 
of any kind, all of which are hereby exntessly od by 


or other notice 
the Company., but payment of the same shall remain subordinate 5 herein- 
above set forth. 3 
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(b) Except in connection with an event referred to in 


. 


Para ra>h 4(a) above, if the Company chall fail in business, dissolve 


or otherwisc ter:ninate its existence, OF cease paying its debts as they 


mature, or 2 trustee or receiver, conservator or liquidator shall be 


Compary or tor a substantizl part of its property, or 


appointed ícr the 


‘there shall be a seizure, vesting ar intervention by or under authority 
of a government, or governmental body, agency or duly constituted 


nement of the Company is 


ch the غ4‎ displaced or its 


court, by wh 


> ¿1 
authority in the conduct of its business is materially curtailed so as to 
A e . ze 
prevent the Company from carrying on its business in the same, usual 


and ordinary manner as it had previously operated, a 
0 P “ay 
able as those under which it operated prior to such 


terms at least as favorab 


curtailment, v shall cease to be a member 


han 60 days from eith 


si: 


more t er the Exchange or 


shall be suspended for 
an Stock Exchange, whether voluntarily or involuntarily, 


the Americ 


shall, upon declaration to 


then this Note with accured interest, if any, 


of this Note to the Company, become 


such cfíect delivered by the holder 


and be-due and payable six (6) months after the date of such declaration, 


is sooncr, without presentment, 


or on the Maturity Dáte, whichever 


protest or other notice of any kind, all of which are hereby expressly 


. °“ © 
ment of the same shall remain 


waived by the Company, bul payt 
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5. If any legal action is commenced hy a General Creditor 
LI 5 . 4 ê , 
against the Company within 12 months after the stated or accelerated : 
materi*g of this Note ard the Company shall fail to contest the same in 
good faith, the holder shal! have the right to defend such action in cither 


' 

the Company's name or its name by counsel of its own choosing at the 
8 4 . - , 

Company's expense. The Company agrees to furnish to the holder of 


+s after receipt thereof, copies o: the plead 


this Note, wit 


in any such acies. 
6. No failure or delay on the part of the NET in exercising 
any power or right a waiver therefo, nor shall 
any single or partial exercise of any such right or power preclude 


ther exerc excrcise of any other right or 


other or furth 


power hereunder, N odi : or waiver of any provision of this 
Note nor consent to any departure by the Company therefrom shall 
any event be cfícctivo enless the seme shall be in writing, and then 


such waiver or consent shall be effective only in the specific instance 
and for. the purpose for which given. No notice to or demard on the 


Company in any case-shall entitle the Company to any other or further 


notice or demand in similar or other circumstances. ; 
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y 4. Whenever any payment to be made under thie Note shal! 
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nder 


be stated to be due on a Saturday, Sunday or a public holiday u 
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the laws of the State of New York, such payraocnt may be made on the | 


1 next succeeding business Way and such extension of all time shall in 
such "i bc included in oil interest, if any, in connection ro | 
with such payment., : | 
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7 : 8. Thc Lender by accepting this Note, irrevocably | 


agrees that acquisition of this Note is not being made in reliance upon 


the standing of the Company as a member corporation of the Exchange 


: or upon the Exchange's surveillance of the Company's compliance with 


i rules and practices of the Exchange or its financial 


E the constitution, 
position. The Lender has made such investigation of the Company and 
2 
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its officers, directors and stockholders as'the Lender deems necessary 


and appropriate uncer the circumstances. The Lender is not relying 


upon the Exchange to provide avv information concerning or relating to 
the Company and agrees that the Exchange has no responsibility to 
disclose to the Lender any information concerning or relating to the ! 


le twee 


Company which it may aow, or at any future time, have. The Lender 


its Soecial Trust Fund, nor any i 


agrces that neither the Exchange, its 
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governor, officer, trustee or employee of the Exchange or said Trust 


Fund shall be liable to the Lender with respect to this instrument or 
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the repayment thereof or of any 
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z 9. Nore of the terms hercof may be modified or amended 
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10. This Note shall be deemed to be 2 contract under the 


laws of the State of New York and for all purposes shall be construed 
1 pur] 


in accordance with the laws of said State. 


. H. The Company agrees that it will pay all expenses 


incurred in collecting thie obligation, including reasonable attorney 


fees, should this obligation or any part hercof not be paid when duc. 


12. This Note may be transferret the payee or holder 


only io a person appro 


in Rule 325. 20 of the Rules of such Exchange. 
13. The Bank agrees that it has not taken and will not 


e 0 * 0 0 
take or assert as security for the payment of the loan any security 
y pay y 


interest and/or lien upon, whether created by contract, statule or 


otherwise, any property of the member orgenization or any property 
in which the mo aber organization may have an interest, which is or 


٠. 


at any time may be.in the possession or subject to the control of the 


bank. The bank hereby waives and further agrees that it will not seek 


. 


to obtain payment of the note in whole or in part by exercising any 


richt of set off it may assert or possess created by contract, statute 


or otherwise. Any agreement between the Company and the Bank 


(whether in nature of a general loan and collateral agreement, a 
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security or pledge agreement or otherwise) shall be deemed amended 
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| For value received, che endersigacc, WEIS, VOISIN b CO, 


mics). a Delaware corporation, having :!3 orincipel office at 17 Battery 


‘Mice, New York. New York 19005, “he “"Comoany"),. hereby promises 


er of EXCHANGE NA’ ICNAL BANK OF CHICAG® at its 


on upon written demand rcccived by the Compan 


IP 5 th Pist 5 y ’ 
leas: يزان‎ (4j months prior to such d 


be specified by the Le ader upon wrillen dersand received by the f ^re pan 


ate, or upor such date tkerczfrer as 


y at 


esas: six months prior to the pavment date so soccificd (such payment Cate 


being hercinafter reicrred to as the "Maturity Date"), or (b) upon acce 


of the maturity of this Note 2s provided in Paragrap! 
payment cate being hereinafter referred to as the "Accelerated A 


Jan 31, 1974 


h 4 hercof (such occ 


together with interest therer ^ after , at a rate per ennum (oz 


the kasis of a 360 day year for the actual number of days involved] which 


skall be 5^5 i. exec s of the prime commercial loan rate of the Lender 


then in 


force for svort-term borrowings, but in no c* ent less than 9% per annum, 
e Jan 31, 
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until said, vayablo monthly on the Ist day of cach month, comirencing +, 
y ——— 


| 


dh ١ EXHIBIT 6 — 


— بين‎ 0 apr IQ! n uq ÍÓ op oem —— 


mc Te ورت‎ | 


fen, -——m " LAAN هوه‎ ctm apto s 
- X 


——— — a ^ 
مسل‎ o 


priv nal sum 

shall be 

prior 

and ‘future cre 

any matter occur rinj p 
Datc, whichever 15 
subordi 

are subordinated 


to, obiiyations of the Compa 


f creditors, 
bankri 
liatiltiic 
oe share caten'y or otherwise. iu the distribution oi the م‎ 


enii! a! elaims of Hepere ore ditors Chet (^i fuher subordita 


e$ 


oro. و‎ 
q مسي‎ pre 
x tw. nemmeno 
: لكلو‎ Eh, D AS INS 
RE Re ot Te stee. Y y ————— برعي بن‎ > 
.۰ ۰ ص‎ en o 5 : > . .. ANV ا‎ e y 
f . . ote -ts msan ame ee eee inca PR Y V. 
. CIE —— — — + 
^ — —— 1 
> 9 ` - os nd 
1 E » 2 8 
E MT به‎ 


5 . 
9 9 . LI 5 " . 
et" 0 ^ 0 . . 
: o dn kh y 
0 v d 


' 
ett B 
fe 0 P L ° S vat 0 UE 5 ` $ i 
5 e . è * ‘ 3 z 0 
— y / 1 e د‎ AREE 3 1 
Fat’ - 5 58 5 | 
e 7 5 . 4d a à 
y Y i 
Pio! Á | wu d 
| have been fully satisficd or provision made therefor. In the absence of any * . "i 
such event3, the holder of this Note shall be entitled to payment according ' ; | 
to its terms. If this Note is repaid in whole or in part on or prior to the | 
: i 
Maturity Date, and if at the time of any such payment the Company was Egi | 
| insolvent, the Lender agrecs irrevocably for itself, its successors and : 
H : ; 2 
E assigns (whether or not sech Lender had any knowledge or notice of such : 
a insolvency at the time of any such payment) to repay to the Company the sum 
1 
y „sO paid, for the benefit of all General Creditors (but not Other Subordinated 
| 1 : , zi 
í Creditors) of the Company: provided, however, that eny suit for the recovery 
} à . 
3 a of any such payment must te commenced within one year of the date of i 
P y y ; ` 
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1 such payment. * Ma: : Ar 
i | 3. (a) With the prior written approval oí the New York Steck 
i l E 
MI Exchange. Inc. ("Excaa ge"): , 
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" (i) The Compeny shail have the right at any time or from time 
1 35 ‘ | 
| to time, upon three days! written notice from the Company to the Lender, i 
1 | | | 
A to prepay this Note in whole or in part w shout premium or penelty. Each لاي"‎ | 
is 2 4 
a) e 
e partial prepayment shall be in the aggregate principal amount of $100, 000. i i 
b | 
rtd. or a multiple thereof. ; 
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| (ii) The Company will apply the net cash proceeds of any sale : 
8 any of its securities to the prepayment of this Note, ta the extent required, 1 
m : : O $ 
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(1) The Company will furnish to the Lender, (i) within 15 


days after the close of f ach of the first three fiscal q quarters of the Company, 


a balance-sheet of the Company as of the end of such quarter and coraparative 


^arnings and surplus statements of the Company for such quarter, certificd 


. ' 


by an officer of the Company, (ii) within 90 days after the close of its 


fiscal year, a balance sheet of the Company as of thc end of ich fiscal 


ycar and comparative carnings aud surplus statements of thc Company for 


such fisca! ycar, certified by independent publig accounts of recognized 
5 ar 
standing satisfactory to the Lender, (iii) promptly after the filing thercof 
1 ; 
4 N | . ‘ ; : 1 
with the Exchange, a copy of each monthly questionnaire, financial or 


other statement, so filed by the Company, 'and (iv) such other information, 


reports or statements as the Lender from time to time may reasonably 


rcquest. 
4. (a) In the event of any receivership, insolvency, or 


tiquidation oursu uant to tke Securities Investor Protection Act or otherwise, 


uM 6 tol Ln. 


bankrup!zy, «ss ¿nment for the benefit of creditors, reorganization, whether 
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ox not pursuant to bankruptcy laws, ^r any other marshalling cf the assets 
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-of the Coravany, this Note with accreed interest, if any, shall become and 


be iramediately due and payable, without presentment, demand, protest 
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or ether notice of any kind, all of which are hereby expressly waived by 
27: Company, but payment of the same shall remain suLordinate as herein- 


avove sei forth. 
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(9) Excevs iv conneciion with an event referred to in 
° 


Parag. 23% Mo; above, if the Cormoany shall fail in business, cissolve 


or offidrvise terminate its existence, or cease paying its debts as they 


mature; ara trustec or receiver, conservator or liquidator shali be 


ao2ciu Tc tor ihe Company or for a substantial part of its property, or 


93 5 
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there i1! be e:sci.ure, vesting or intervention by or under authority 


otra gow nraent, or governmental body, agency or duly constituted 


"e t. 


court, by which the management of the Company is displaced or its 


“bc conduct of its business is materially curtailed so as to 


on its business in the same, usual 


and ordinary manner as it had previously óperated, and generally on 


least as favorable as those under which it operated pri»: to such 


or the Company shall cease,to be a member corporation of or 


from either the Exchange or 


s. 


shall be suspended for more than 60 days 


the American Stock Exchange, whether voluntarily or involuntarily, 


then this Note with accured interest, if any, shall, upon declaration to 
.sucli effect delivered by the holder of this Note to the Company, become 
and bc'cue and pay ¿ble six (6) months after the date of such declaration, 


or on the Maturity Date, whichever is sooncr, 


"proterivervether netics ‘of any kind, all of which are hereby expressly 


“wajvesidy the Compin 


as hereinabove set forth. 
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without presentment, demand, 


nV nat payment of the same shall remain subordinated 
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5. If any legal action is commenced by a General Creditor 


against the Cor:pany within 12 months after the stated or accelerated 
4 


maturity of this Note aad the Company shal! fail to contest the same in 
y y 
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good faith, the holder shall have the richt to defend such action in cither 


thc Company's name or its name by counsel of its own choosing at the 
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Company's expensc. The Company agrecs to furnish t- the holder of 
this Note, within five days after receipt eof, copics of the pleadings 


in any such action. 


۰ 
.6.. No failure or delay on the part of the Lender in exercising 
. \ “١ oe 
' nny power or right hereunder shall operate as a waiver thercfo, nor shall 
: 
or partial exercise of any such right or power preclude 


other or further exercise thereof or the exercise of any other right or 


. power hereunder. No modification or waiver of any provision of this 


Note nor consent to any departure by the Company therefrom shail in 


any event be effective unless the same shall be in writing, and then 
, any 


such waiver or consent shall be effective only in the specific instance 


and for the purpose for which given. No notice to or demand on the 
purp 5 
Company in any case shall entitle the Company to ary other 0: fu 


notice or demand in similar or other circumstances. 


° 4. Whenever any payment to be mado under thie Note 
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such case be included in computing interest, if any, in connection 


with such payment, 3 : 
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8. The Lender by accepting this Note, irrevocably 
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agrees that acquisition of this Note is not being made in reliance upon : 
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the standing of the Company as a member corporation of the Exchange 


or upon the Ex ir ice of the Company's compliance with 


the constitution, rules and practices of the’ Exchange or its financial 
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position. The Lender has made such investigation of thc Company and 
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upon the Exchange to orovide an 
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c disclose to the Lender an, information concerning or relating to the 


$ Company which it may now, or at any future time, have. The Lender : 
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agrees that neither the Uxchange, its Special Trust Fund, nor any e | 
' 
governor, officer, trustee or empluyce’of the Exchange or said Trust i 
. | 
Fund shall be liable to the Lender with respect to this instrument or 1 

the repayment thereof or of any interest thereon. 
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m 9. None of thc terms hereof may be modified or amended 


without thc written censent of the Lender and the Comoeny. 
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: 10. . This Note shall be deemed to he a contract under the 
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laws of the State of New York aad for all purposes shall be construed 


in accordance with the laws of said State. . 5 
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incurred in collecting this obligation, including reasonable attorney 
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11. The Company agrees that it will pay all expenses 
f pany ag r pc 
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| feces, should this obligation or any part hereof not be paid when due. 


. 12. This Note may be transferred by the payce or holder 


only to a person approved by the New York Stock Exchange as provided 


in Rule 325. 20 
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13. The Bank agrees that it has not taken and will not 
take or assert as security for the paymer n 'ny security 
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interest and/or lien upon, whether created by contract, statute or 
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lotherwise, any pronerty of the member organization or any property 
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AFFIDAVIT OF MELVIN K. 
TO MOTION TO 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE EXCHANGE NATIONAL BANK OF 
CHICAGO, 75 Civ. 0196 
(IBW) 
Plaintiff, 
-against- : AFFIDAVIT 
TOUCHE ROSS & CO., 


Defendant. 


STATE OF ILLINOIS 


) 
2 588.3 
) 


COUNTY OF COOK 
MELVIN K. LIPPE, being duly sworn, states: 


1. I am Vice Chairman of the Board of the Exchange 
National Bank of Chicago ("Exchange National Bank") and, as 
such, I am fully familiar with the facts alleged herein. I 
submit this affidavit in opposition to defendant's motion to 


dismiss the complaint in the above-captioned action. 


2. Exchange National Bank is a national banking 
association with assets totalling more thar $400 million. It, 
or.its subsidiaries. has offices in Illinois, Georgia and 
Florida, and conducts business as well in Mexico, Israel and 
Nassau. Exchange National Bank regularly seeks and accepts 
investment opportunities for capital throughout the United 


States and abroad. 


3. Specifically, at the time of the transactions 
involved herein, I was the Executive Vice President and Chief 
Administrative Officer of Exchange National Bank. As such, I 


was in administrative charge of the Bank. I helped guide 


the Bank on such policy matters as where, geographically and 


functionally, to expand the Bank's business. I am not now 
and was not then part of the Bank's staff which handles nor- 
mal commercial loans and have only limited contact with that 


aspect of the Bank's functioning. 


4. In the early part of March, 1972, I was noti- 
fied by the manager of our recently opened branch oifice in 
Israel that an official of the brokerage firm of Weis, Voisin 
& Co., Inc., which had an office in the same building in 
Tel Aviv in which our office was located, had approached him 
concerning an investment opportunity for Exchange National 
Bank totalling approximately $1 million, the proceeds of which 
were to be used to expand Weis' brokerage activities, both in 
the United States and abroad Because we were interested in 
developing a closer relationship between our branch office 
in Israel and Weis, Voisin's branch office there and because 
the return on the investment offered us by Weis was attractive, 


I told our branch manager that the Bank might be interested. 


5. A short time thereafter, Arthur J. Levine, 
Chairman of the Board and Chief Executive Officer of the 
brokerage firm of Weis, Voisin & Co., Inc. ("Weis"), and Sol 
Leit, President and Chief Operating Office- of Weis, came 
to Chicago to negotiate the transaction with me. They did 
not see our normal commercial loan officers because the 
transaction was not being handled in that manner. Leit and 
Levine came to me because of the unique nature of the trans- 


action and the bank's lack of prior experience in connection 


with brokerage house subordinated notes. 


6. The proposed investment appeared to be particu- 
larly advantageous to Exchange National Bank because both 
Exchange National Bank and Weis were planning to expand their 
operations in the State of Israel. Weis was, at that time, 
the only American brokerage house operating jn Israel, and 
Exchange National Bank had just opened an office there as 
well. It was thought by several officers at 
Bank, including myself, that if an investment were made at 
this time in Weis, not only would we be receiving the proceeds 
of the investment when it became due, but also that this in- 
vestment would help spur a closer relationship between the 
two orcanizations and would lead to continuous cooperation 
and expansion to the mutual benefit of both companies, espe- 
cially in regard to Israeli-based operations.  Spe.ifically, 
it was hoped that both Weis and its brokerage customers in 
Israel would use our branch in Tel Aviv for the deposit and 
clearing of funds necessary to effectuate their security 
transactions. Due to the extensive number of Americans liv- 
ing and travelling in Israel throughout the year, I, along 
with several other officers of Exchange National Bank, thought 
there was great potential for the expansion of the Bank's 


activities in Israel. 


7. In the course of the negotiations, Levine and 


Leit indicated that the form of investment envisioned by them 


was the purchase by the Bank for cash of subordinated promis- 
sory notes, which would be listed as part of Weis' "net 
capital" pursuant to Rule 325 of the New York Stock Exchange. 


Specifically, they presented us with a form "promissory note" 


——— — À— —  H— À eee + 


which they had already drafted and which they said was in the 


form prescribed by Rule 325.* 


8. Leit and Levine also told us that similar Weis 
notes had been purchased by other investors and that they 
were planning to offer similar notes to others in the future. 
They showed us three notes which were held by Security 
National Bank and Fidelity Corporation, totalling $3,000,000, 
which were virtually identical to the three notes offered to | 
us. (Copies of the three notes are annexed hereto as | 
Exhibits A, B and C.) As the transaction was structured, | 
the notes we hold are each subordinated to Weis' general e | 
creditors, but are pari passu with the virtually identical | 
notes held by Security National Bank and Fidelity Corporation 
and other investors. (The Weis notes held by Exchange National 


Bank are annexed hereto as Exhibits D, E and F.) 


9. We subsequently learned that Weis had indeed j 


placed substantially similar notes with additional "subordinated 


lenders" and that it had listed all such notes -- including 
those held by our Bank -- under "Net Capital" on its balance 
sheet. (See the accompanying affidavit of Paul J. Newlon; 


4 9-12 and Exhibits E and F thereto.) 


10. The notes presented to me by Weis differ in 
several significant respects from the normal commercial loan 


note used by Exchange National Bank (a sample of which is 


annexed hereto as Exhibit G). First, our normal commercial 


* In our usual commercial loan transactions, unlike the 
present investment, we use a standard form of promissory 
note, prepared and maintained by the Bank, not a form pre- 
pared by the potential borrower and approved by t e New 
York Stock Exchange. See لا‎ 10, infra. 


loan note does not contain any subordination clause whatsoever, 
unlike the Weis notes. Second, unlike our normal commercial 
loan notes, the Weis notes had very limited transferability: 
before the holder could transfer the notes it had to receive 
the approval of the New York Stock Exchange (f 12). Third, 
unlike our normal loan, prepayment of the Weis notes is 
permitted only with the approval of the New York Stock Exchange 
(q 3(a) (i)). Fourth, the Weis notes require that, if Weis 
sells any of its securities, and decides to prepay the notes, 
the proceeds of the securities sale must be applied to 
prepaying the note (q 3(a) (ii)); our normal commercial loan 
note contains no such provision. Fifth, the Weis notes 
provide that the noteholder has the right to defend actions 
against Weis commenced after maturity of the notes, by counsel 
of the noteholder's choosing but at Weis' expense ({ 5). No 
such provision appears in Exchange National Bank's normal 


commercial loan note. 


11. Before Exchange National Bank would invest in 
Weis, especially on a suborcinated basis -- which was unusual 
for the Bank -- credit checks and financial inquiries were 
undertaken both on Weis and on Messrs. Levine and Leit. As 
an integral part of that inquiry, we informed them that we 


would not invest in Weis until we had seen and digested its 


most recent certified financial statements. Accordingly, 


Exchange National Bank requested Weis to send us Weis' 
financial statements and any other documents which had been 
certified by Touche Ross & Co. ("Touche"), Weis' independent 


auditors and certified public accountants. 


12. Thus, on July 10, 1972, Mr. Leit transmitted 


1 " 7 ' 
to Exchange National Bank a document, bearing Touche S name 


56. 


on the cover, entitled "Weis, Voisin & Co., Inc./Answers to 
Financial Questionnaire and Additional Information/May 26, 

1972" ("Report"). Enclosed within that Repo was a certifica- 
tion by Touche, which stated, in pert.nent part, that Touche 

had "examined the answers to the financial questiornaire of 
W^is, Voisin & Co., Inc. as of May 26, 1972." That examination, 
it stated, was made "in accordance with generally accepted 
auditing standards," which included "a review of the accounting 
System, internal accounting control and the procedures for ١ 
safeguarding securities," using such "tests" as Touche | 
"considered necessary in the circumstances," including "the 

auditing procedures prescribed by the New York Stock Exchange 

and the Securities and Exchange Commission." Touche concluded 

its certification with the statement that "[i]n our opinion, | 
the accompanying answers to the financial questionnaire 
present fairly the financial position of Weis, Voisin & Co., 
Inc. at May 26, 1972 in the form prescribed by the New York 


Stock Exchange and the Securities and Exchange Commission, 


in conformity with generally accepted accounting principles 
applied on a basis consistent with that of the preceaing 
period.” (Part of the Report, consisting of (1) its cover page, 
(2) its table of contents, and (3) Touche's two certifications 


are annexed hereto as Exhibit H.)* 


* In the Report, Touche also included its signed “Report on 
Internal Control" in which it stated that it had "reviewed 
and tested [Weis'] system of internal accounting control 
to the extent we considered necessary to evaluate the system 
as required by generally accepted auditing standards." The 
purpose of such "evaluation," Touche continued, "is to 
establish a basis for reliance thereon in determining the 
nature, timing, and extent of other auditing procedures 
that are necessary for expressing an opinion on the 
financial statements." That "review," Touche went on, was 
designed to "provide reasonable, but not absolute, 


assurance" regarding the "safeguarding of assets against 

loss" and the "reliability of financial records for preparing 
financial statements and maintaining accountability for 
assets."  Touche's "study and evaluation" cf Weis' "system 

of internal accounting control" disclosed "no conditicns 

that we believed to be material weaknesses," Touche concluded. 


13. A week later, on July 17, 1972, Weis also tra.s- 


mitted to Exchange National Bank a copy of another document, 
also bearing Touche's name on the front ver, entitled “Weis, 


Voisin & Co., Inc./Report on Examination of Statement of 
Financial Condition/May 26, 1972" ("Statement"). That Statement 
contained a certification signed by Touche, which scated in 
part that Touche had "examined the accompanying Statement of 
Financial Condition of Weis, Voisin & Co., Inc. as of May 26, 
1972" and that the examination was made "in accordance with 
generally accepted accounting standafds." Accordingly, the 
examination "included such tests of the accounting records 
and such other auditing 77 "dures as we considered necessary 
in the circumstances." Tuuche concluded that "[il]n our 
opinion statement of financial'position referred to above 
presents air’ the financial position of Weis, Voisin & Co., 


Inc. at May 26, 1972 in conformity with generally accepted 


accounting principles applied on a basis consistent with tha 


of the preceding period." (The entire Statement, including 


Touche's certification, is annexed hereto as Exhibit Z5] 


14. On July 19, 1972, having been satisfied by our 
analysis of the Report and the Statement that the proposed 
investment in Weis was sound, we agreed to purchase for 
$890,750, three unsecured, subordinated notes of Weis in the 
aggregate principal amount of $1,000,000. The purchase price 
was paid to Weis on August 7, 1972 (notes annexed hereto as 


Exhibits D, E and F). 


15. Contrary to Touche's signed opinions that the 
statement of financial condition of Weis and Weis' answers 
to the financial questionnaire "present fairly the financial 


position of Weis," examiners of the Securities and Exchange 


Commission discovered in May of 1973 that Weis was in critical 
financial condition and that Weis’ statement of financial 
condition and its answers to the financial questionnaire were 


materiaily false and misleading in numerous respects, some 


of which are set forth in full in the complaint (4 10). 


16. As a result of those materially false and mis- 
leading statements, shareholders' equity in Weis had been over- 
stated by at least $3 million and Weis' net capital ratio was 
accordingly grossly understated. Nonetheless, Touche, as noted 
above, had certified that the Statement and the Report 
"present[ed] fairly" the financial position of Weis and 
Exchange National Bank had relied on those certifications 


purchasing Weis' subordinated notes. 


17. On May 24, 1573, Weis was suspended by the New 

York Stock Exchange and the Securities and Exchange Commission 
sought emergency injunctive relief against Weis. Weis was 
thereafter placed in receivership and is currently being 
liquidated under the aegis of a Securities Investor Protection 
Corporation ("SIPC") trustee. Accordingly, the three Weis 
notes which Exchange Naiional Bank holds are apparently 
worthless, and indeed tho trustee has so indicated. (See 


Exhibit D to Newlon affidavit, ل‎ 18.) 


18. In sum, the transaction involving the acquisition 
of the Weis notes was, from the standpoint of Exchange National’ 
Bank, an investment, and not a commercial loan transaction. 

Our motives which led to the purchase of the notes were 
investment motives, the transaction was not handled by our 
commercial loan personnel and the notes themselves bore little 


resemblance to our standard commercial loan notes. In addition, 


the notes were treated by Weis itself as capital and were 
listed as "net capital," rather than being treated as the 


proceeds of a commercial loan. 


19. For these reasons, and for the reasons se 
forth in the accompanying memorandum and the accompanying 
affidavit of Paul J. Newlon, Touche's motion to dismiss the 


complaint should be denied. 


s/ Melvin X. Lippe 
Melvin K. Lippe 


Sworn to before me this |9 th 


day of September, 1975. 


S/Geare Du ا‎ 


Notary Public 


(As Coa va VIR مسن‎ expires 2/31] 79 
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EXHIBIT A TO LIPPE AFFIDAVIT 
; February 23 


0 . —— 
$3,000,009. 00 


l. For value received, the undersigned, Weis 
J 4 


Voisin & Cox, Inc. (t 'Conpany"), a Delaware corpor 
princi icc at 111 Broadway, New York, New York 
ay to the order of Tid 
Ninth £ Main Streets, Richmend, 

incipal sum of One Million Dollars $1,000,090.0C) 
on February 22 , 1975, upon written demand rec ivec 
by the Company a six months ¡rior to such date and 
after six months ser writ man 1 ne Company 


- (such paymen 23 the "Maturity 


2. The rights 
the principal sum or any 
thereon, are and shall 
payment to and subject 


paynent in full of all 


the Company eral itcrs") arising out o 


maturity (whether stated or by accelera- 


which become due and owing or with 
to which liability has accrued no later than the stated mai 
of this nota, or 3 the es - acceleration of this Note, with- 
in six (6) months of such accelerated maturity date, or the 
states z ft dato, whichever is sooner, ang upon which 


action 3 3 c o later than twelve (12) months fron 
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stated or accelerated maturity date. This Note shall not be 
subordir :© ims of present or future ‘editors who 
obligations are subordinated to claims of General Creditors 
("Others Subordinated Crecitors") it being intended 


obligation shall at least be pari passu with tho 


هه 


Credito t 1 in the event of 


bares ds 
Maturit 


Company shall 


tent jurisaicti 
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Stock Exchange, the Conpany shal 


from time to time, upon thirty (30) 04213" 


61. 


se 


c 
less 


a: re 
ELNG A 


(consis 


ر 
y‏ 


e 
cY 
1 
2 


the د‎ 


1 
- 


1 


0 


PONT Ut 
The Com 


any 
any 
4 


hout p 
4. 
to 


Com 
X, 


¡A 
e * 


TY 
to car 
of the 


03 
howeve 


by Touch Ross & Co. (the "Financial Statements", a copy 
which report has been subaitted to the Lender. 


are no pending or threatened 
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EAHIDII C 


PROMISSORY 


June 8 1972 


WEIS, VOISIN 
e 1 


17 Battery Place 

hereby promi 

"Lender"), at i > luntineton 
principal sur 


upon written demand 


received by 


to such date, or upon such date thereafter 


Lender upon written d and received 


hereinafter 
ration of the maturi 


(such accelerated paymen 


^f 


"Accelerated Maturity Date 
June 2 3 , at à rete per annum (on 

the actual number of days involv hich shall be 3% in excess cf t! 
prime commercial loan e of the Lender then in force for short- 
e 


s, but in no event less than 9% per annun 


م 
o”,‏ 


term borrowin 
payable monthly on the 1st day of each month, commencing July 1, 1973. 


2. The rights of the holder hercof to, and payment of 


the principal sum or any part thereof, and the interest due there 


Exhibit C to Lippe Affidavit 


| A 


on, are and shall be subject and subordinate in right of payment to 


and subject to the prior payment or provision for payment in full 


pari passu w 
کک‎ 


ration and 


insolvency, bankruptcy, assignment 1 r the benefit of creditors 


>, 
reorganization, whether or not pursuant to bankruptcy laws, liquida- 
tion, or any other marshalling of the assets and liabilities of the 

8 


Company, the holder hereof shall not be entitled to participate or 


share ratably or otherwise, in the distribution of the assets of the 


Company until all claims of General Creditors (but not Other Subordi- 


^) 


natc reditors) have been fully satisfic« provision made thercfor. 
ated Credit ) ha b fully satisfied or pro lc th f 

In the absence of any such events, the holder of this Note shall be en- 

1 1 ¢ t vm ern 

titled to payment 

or in part on or 

such påyment the mpany w nsoi"e he Lender agrees irrevocably 


for itself, its s 1 igns (whethe r no ender had 


from time to time, upon three days' writter 

to the Lender, to prepay this Note in whole or in part without premi: m 
or penalty, Each partial prepayment shall be in the aggregate 

amount of $199,000 or à multiple thereof. 

(ii) The Company will apply the net cash proceeds of 
any sale of any of its securities to the prepayment of this Note, to the 
extent required, within five days after receipt by the Company of such 
written approval of the Exchange, or upon such date not later than the 


Maturity Date as the Exchange may specify in such written approval. 


^) : 


on 
* 


(b) The Company will furnish to the Lender, (i) within 


of . 
45 days after the close of cachAhe first three fiscal quarters of the 


Company, a balance sheet of the Company as of the end of such quarter 


' 

r 
| 
| 
‘ | 
L] 
| 
| 
monthly ques re, financial or other statement, so filed by Com- | 
; | 
pany, and (iv) suc ther information, reports or statements as the i 
i 
i 
Lender from time to time may reasonably request. | 
e i 
i 

4. (a) In the evert of any receivers! ip, insolvency, 


marshalling of the assets of the Company, this Note with accrued 


/ 
interest, if any, shall become and be immediately due and payable, 
1 


without presentment, demand, protest or other notice of any kind, all 


of which are hereby expressly waived by the Company, but payment o 


the same shall remair subordinate as hercinat ove sct forth. 


in Paragraph 4(a) above, if the Company shall fail in business, dis- 
solve or otherwise ter its existence, r cease paying it lebts : 


as they mature, or a trustee or recciver, conservator or 


shall be appointed for the Company or for a substantial part of it: 


property, or there shall be a seizure, vestir or interventior 1 | 

under authority of overnment, or governmental body, agency or duly ١ 
i 
I 

constituted court, by the management of the Company is dis- 

placed or its authority in the conduct of its ! ss is materially 

curtailed so as to prevent the Company from carrying on its business 
| 
I 

in the s: , usual and ry anner as it had previously operated, 

and generally on terms at least as favorable as those under it ! 


operated prior to s: curtailment, or th- Company shall cease to be 
a member corporation of or susper for more than 60 days 


from either the 


1 


voluntarily or inv« 


shall, upon declaration to such effect delivered by the holder of thi 


Note to thc Company, become and be due and Payable six months after 
the date of such declaration, or on the Maturity Date, whichever is 


sooner, without presentment, demand, protest or other notice of any 


kind, all of which are hereby expressly waived by the Company, but 


payment of the same shall rernain subordinate as hercinabove sct forth. 


5. If any legal action is cor menced by a General 
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copies of the pleadings in any such action. 
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circumstances. 
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position. The Lender has made such investigation of the Company and 
its officers, directors and stockholders as the ender deems necessary 
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11. The Company agrees that it will pay all expenses 
incurred in collecting this obligation, including reasonable attorney 


fees, should this obligation or any part hereof not be paid when due. 
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No. Chicago, Illinois, eme XN INFERUNT DOR EYE 


ON DEMAND, and if no demand is made, then... 1 after 
date, the undersigned, for value received, promises to pay to the order of 


EXCHANGE NATIONAL BANK OF CHICAGO 


(hereinafter, together with any holder hereof, called the “Bank”), __ 


Date 


ini O 


with interest at the rate of per cent per annum until paid 


To secure the payment of this note, the undersigned hereby jointly and severally irrevocably authorize(s) anv iter .ey ny court of record to appear for 
them, or any ene or more of them in such court, in term time or vacation, at any time after payment is due, and comicos ivi; went without process against them, 
or any one or more of them, in favor of the legal holder of this note. for such sum as may appear to be due an. vapsid thereon, together with interest, costs, 
and reasonable attorneys’ fees, and to waive and release all errors which may intervene in such proceeding and consent to immediate execution upon such 
judgment, hereby ratifying and confirming all that said attorney may do by virtue hereof. Interest shall be computed on the basis of a three bundred 
sixty day year. 

The loan evidenced hereby bas been made, and this note has been delivered, at Chicago, Illinois, and shall be governed by the laws of the State of Illinois. 
If this note is not dated, when executed by the undersigned, the Dank is hereby authorized, without notice to the undersigned. to date this mote as of the date 
when the loan evidenced hereby is made. The undersigned hereby represents that the sole purpose of this loan is for the carrying or of, or acquiring, a business, 

| and that the proceeds of the loan will be used solely for such business purposes. 
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' ANSWERS TC FINANCIAL QUESTIONNAIRE 
AND ADDITIONAL INFORMATION 


AY 28. 1972 


Exhibit H to Lippe Affidavit 
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. «TOUCHE ROSS £ CO. 


———— 


INC. 


0 
WEIS VOTS TO & CO, 
ANSWERS 2 FINANCIAL QUESTIONNAIRE 


AN^ ADDITIONAL INFORMATION 


Report cf independent certified public accountents 


Answers to financial questionnaire: 
Part I 
Additional information: 


Report of incep 


endent certified public accountants 


Part TI - Supplementary information: 5 u^ 
(a) (à) Question 6C - Customers’ pa: “177 secur 2d accounts 


(a) (i) Question 10 - Trading and ii 2stment accourts 
of respondent 


(a) (i) Accounts which are’ subordinated to 211 claims 
of general creditors pursuant to a written 


agreement: 


Question 12A: 7 
Officers and directors 
Debenture holders 
Customers 

Question 12B: 
Exchange membersnips 
Subordinated cebentures 


(c) (ii) Market valuations of the total long and 
total short future contracts in each 
commodity carried for customers, including 


bona fide trade eccounts 


(f) Question 13 - Securities ccllateralizing secured 
demand notes of subordinated lenders 


Part III - Supplementary information for computation 
of net capital 


Net capital conputatioa 
Report on internal control by independent certified 
public accountants 


NOTE: In accordance with general instructiens recarding 
the preparaticn of this questionnaire, questior.s 
and subdivisions have bcen omitted where the 
respondent had nothing to report. 


~ 
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TOUCHE ROSS 4 CO. 


1633 BROADWAY 
NEW YORK, NEW YORK 10019 


July 7, 1972 


Board of Directors 
Weis, Voisin & Co., Inc. 
Mew York, New York 


We hav د‎ oxamined the answers to the financial questionnaire 
of Weis, Voisin & Co., Inc. as of May 26, 1972. Our examinaticn was 
made in accordance with generally accepted auditing standards, and 
accordingly included a review of tne accounting system, ‘internal 
accounting control and the procedures for safeguarding securities 
including such tests thereof for t.e period since the prior examina- 
tion date and such other auditing procedures as we considered 
necessary in tne circumstances, including the eudit procedures pre- 


scribed by the New York Stock Exchang: and the Securities and 


Exchange Commission. 


In our opinicn, the accompanying answers to the financiai 
questionnaire present fairly the financial position of Weis. Voisin 
& Co., Inc. at May 26, 1972, in the form prescribed by the New York 
Stock Exchange and the Securities and Exchange Commission, in con- 
formity with generally accepted accounting principles applied on a 
besis consistent with that of the preceding period. 
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REPORT ON INTERNAL CONTROL 


MAY 26, 1972 


We have examined the financial statements of Weis, Voisin & 
Co., Inc. for the period ended May 26, 1972 and have issued our report 
thereon dates July 7, 1972. As a part cf our examination, we review- 
ed and tested the Company's system of internal accounting control to 
the extent we considered necessary to evaluate the system as required 
by generally accepted auditing standards. Under these standards the 
purpose of such evaluation is to establish a resis for reliance thereon 
in determining the nature, timing, and extent of other auditinc proce- 
dures tnat are necessary for expressing an opinion on the financia: 
statements. d 5 = 


... 


reasonable, but not absolute, assurance as to the safecuarding -of 
assets against loss from unauthorized use cr disposition, and the 
reliabilitv of financial records for preparing financial statenentrs 
and maintaining eccourtability for assets: The concept of reasonarie 
assurance recognizes that the cost of a system of internal acccunting 
control shculd nct exceed the benefits derived and also reccgnizes 
thet the evaluation of these factors necessarily requires estimates 
and judgments Ey management. 


There are inherent limitations that should be recognized 
in considering the potential effectiveness of any system of internai 
accounting control. in the performance of most contrcl procelures, 
errors can result from misunderstanding of instructions, mistakes . 
of judgmert, carelessness or other personal factors. Control pro- 
cedures waose effectiveness depends upon segregation of duties can 
be circumvented by collusion. Similarly, control procedures can be 
circumvented intentionally by manacemert with respect either to. the 
execution and recording of transactions or with respect to the 
estimates and judgments required in the preparation of financial 
“statements. Further, projection of any evaluation of internal 
accounting control to future periods is subject to the risk that 

the procedures may become inadequate because of changes in conditions, 
and that the degree of compliance with the procedures may deteriorate. 


t 
i 
! 
i 
i 
| 
| 
أ‎ 
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Our study and evaluation of the Company's system of internal 
accounting control for the period November 26, 1971, the prior exami- 
natio: date, to May 26, 1972 was made for the purpose set forth in 
the first poregraph above, and it would not necessarily disclcse all 
weaknesses in the system. However, such study and evaluation disclcsed 
no conditions that we believe to be material weaknesses. 
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, TOUCHE ROSS & CO. EXHIBIT I TO LIPPE AFFIDAVIT 


WEIS. VOISIN & CO.. INC. 


REPORT ON EXAMINATION OF STATEMENT OF FINANCIAL CONOITICN 


MAY 26, 1972 


Exhibit I to Lippe Affidavit 
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IUCHE ROSS & CO. 


1633 BROADWAY 
NEW YORK, NEW YORK 10019 


July 7, 1972 
Board of Directors 


-Weis, Voisin & Co., Inc. 
New .York, New York 


1 We have examined the accompanying statement of 
financial condition of Weis, Voisin & Co., Inc. as of May 
26, 1972. Our examination was made in accordance with 
generally accepted auditing standards, and accordingly 
included such tests of the accounting records and such 

° other auditing procedures as we considered necessary in 
the circumstances. 

In our opinion, thé sistem of financial con- 
dition referred to above presents fairly the financial 
positicn oí Weis, Voisin & Co., Inc. at May 26, 1972, in 
conformity with generally accepted accounting principles 


applied cr a basis consistent with that of the preceding 


56 E 
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Certified Public Accountants 


period. 
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ASSETS 
Cash 


Deposits with clearing organizations and others 
Receivables from brokers and doalors 
Receivables from customers 


Secured demand notes of subordinated lerders (collateralized 
by securities, at quoted market $6,625,570) 


Miscellaneous receivables 


Securities in firm trading and investment accounts: 
Marketable securities, at quoted market 
Securities not rcadily marketable, at fair value 


Securitics held under subordination agreements, at quoted 
Parket 


investment in and advances to subsidiaries, at cost, plus 
equity in undistributed earnings 


Exchange memberships! 
Omed, at cost (last sales prices $1,044,606) 
Held under subordination agrecment, at last sales prices 


Leasehold irprovemento, office furniture and fixturos, at 
cost, less accumulated amortization and depreciation 
of $789,960 


Excess of investacnt over ne sote acquired, less 
accumulated amortization . 6,465 (Note 1) 


Miscellaneous other assets 


STATEMENT OF PINANCIAL CONDITION 


A 


¢ 1,758,766-** 
753,033 
6,775,852- 


76,376,206 


4,226,794- 


1,610,925 


42,457“ 
749,908 


1,460,751 
1,153,583- 


1,209,998 
411,494. 


3,048,296. 


2,217,403 
1,903,371- 


$115.560,787 
— ——— — 


72 


Short-term bank loans, collateralized by customers” 
margin accounts securitics i $ 47,575,000 


/ 
Short-term bank loans, collateralized by securities 
owned by tho Company or covered by subordination 
agreements s 6,912,245 


Payables to brokers and dealers 14,311,754 > 


Payables to customers, including $6,791,866 of fea 
credit bal.nces 15,770,379- 


Securitios sold but not yet purchased, at quoted 
market 2,967,457" 


Accounts payable and accrued expenses 2,731,486” 
Duo to lessors on lease contracta capitalized 1,475,215 


Subordinated liabilities and stockholders’ equitys 
Liabilities subordinated to all claims .f 
general crediters (Note 2) $15,237,951 


6tockholders’ equity! 
Capital stock (Note 2) 9 2,374,600 
Additional paid-in capital 2,767,078 
Retained earnings 3,811,297» 


6,953,275 
Less treasury stock, at cost 1,356,917 


2,597,138 22,825,209 
Contingoncies and commitments (Note 3) 


——————— 


$115,560,7487 
ا سے 


See notes to otatomont of financial condition 


— <<. 
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TOUCHE ROSS £ CO. 


Bat ET DE CE MT . E 


NOTES TO STATEMENT OF FINANCIAL CONDITION 


MAY 26, 1972 


NOTE 1: 


As of October 1, 1971, the Company acquired certain specified 
assets and assumed certain specified liabilities of Scheinman, Hockstein 
& Trotta, Inc., a member firm of the New York Stock Exchange. This 
acquisition has been accounted for as a purchz and the excess of 


investnen’ 
year perj 


Common, E val 
Class A (votirg) 


Common, FP 
°` Class B 


Preferred, par value 
$100, Class A 


Preferred, 
$100, Cla 
1% cumulati 
convertible 


Preferred, par value 
$100, Class C, 
% cumulative, 
convertible 


Preferred, par value 
$100, Class D, 
6% cumulative 


Autho- 


rized 


150,900 


150,000 


55,000 


3,500 


2,500 


10,000 


`r net assets acquired is being 


3,500 


1,000 


In 


treasury 


110,948 


149,080 


10,273 


1,000 


ow 


39,052 


920 


5,975 


ctized over a twenty- 


Tie capital stock of the Company is composed of the following 


Amount 


$ 150,000 


150,000 


1,624,800 


350,000 


100,000 


- 


* $2,374,800 
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TOUCHE ROSS & CO. 
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The Company has granted stock options to subordinated lenders 
to purchase Class B, non-voting common stock as follows: 


Option grante? j im Expiration cate 


Shares equal to 2% of total % Of total stcckholder: 1976 
Class A and Class B com- equity at exercis 
mon stock issued and 

outstanding at the 


exercise date 


1 
e 


10,9C7 shares $25 per share . 1975 
2,000 shares $35,000 Upon termination 
of subordina- 
tion agreement 


The exercise of these options is subject to the written approval of the 
New York Stock Exchange. . 


NOTE 3: 
at May 26, 197 


for premises were approximately 
as follows: 


Fiscal year 
ending Amount 


May 25, 1973 $ 3,000,900 
May 31, 1974 2,825,000 
May 30, i975 2,875,000 
Moy 28, 1976 2,750,000 
May 27, 1977 2,725,000 
May 26, 1978-1931 20,475,000 


AFFIDAVIT OF PAUL J. NEWLON IN OPPOSITION 127. 
TO MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


=- e o =~ =- ~- ww 1" NM > سس‎ = x 
THE EXCHANGE NATIONAL BANK OF 3 
CHICAGO, 

Plaintiff, 75 Civ. 0196 (IBW) 

-against- 
s AFFIDAVIT 

TOUCHE ROSS & CO., 

Defendant. 
PEE anes es see 1 1 1 1 1 1 121 121 12 0 2 2012121 ec a x 
STATE OF NEW YORK } 

2 8SS.: 

COUNTY OF NEW YORK ) 


PAUL J. NEWLON, being sworr. states: 


1. I am a member of the firm of Paul, Weiss, Rifkind, 
Wharton & Garrison, actorneys for plaintiff, the Exchange 
National Bank of Chicago ("Exchange National Bank"), in this 
action, and I submit this affidavit in opposition to the motion 
to dismiss the complaint made by defendant: Touche Ross $ Co. 


("Touche"). 


2. The factual background underlying this litigation 
is set forth in full in Exchange National Bank's memorandum in 
opposition to Touche's motion and in the affidavit of Melvin K. 


Lippe, Vice Chairman of the Board of Exchange National Bank. 


3. In an effort to recoup the loss which was occasioned 
hy pisintiff's reliance upon the false reports certified by 
Touche (see Lippe affidavit, 11 11-16), plaintiff commenced 
this action on May 14, 1974 in the United States District Court 
fcr the Northern District of Illinois. Touche subsequently 


moved (1) to dismiss the complaint on the ground that it did 


10t meet the requirements of Rule 9(b), Fed. R. Civ. P. and 

(2) to transfer the action to this Court pursuant to 28 U.S.C. 
S 1404(a). Judge Bernard Decker denied the motion to dismiss 
(see. moving affidavit of Arnold I. Roth, Exh. 3), but granted 


the motion to transfer. 


4. Soon after the transfer to this Court, Touche 
filed an identical motion to dismiss under Rule 9(b), even 
though as noted above, Jge Decker had already determined 
that issue adversely to “ouche. Touche, however, n~ contends 
that the complaint in this case is as defective as ti ecently 
rejected complaint in Rich v. Touche Ross & Co., CCH Fed. Sec. 
L. Rep. 4 95,084 (S.D.N.Y. 1975). I have annexed a copy of 
the complaint in that case in order that this Court may note 
for itself the substantial differences between the two pleadings. 
(A copy of the complaint in Rich v. Touche Ross & Co. is annexed 
hereto a: Exhibit A.) Those differences, which support the 


sufficiency of the complaint in this case, are set forth at 


greater lengtn in the accompanying memorandum of law. 
+ 


5. Touche also relies upon a determination by this 
Court in Berger v. Weiss Securities Inc., (S.D.N.Y. 74 Civ, 
186), dated November 12, 1974, in support of its motion 
to dismiss under Rule 9(b). Because, however, this Court 
has made @ more recent determination in that case under 
Rule 9(b), I have annexed that decision, dated June 27, 1975, 


to this affidavit as Exhibit B. 


6. At the same time that Touche filed its motion 
to dismigs under Rule 9(b) in this Court, it added to it a 
motion to dismiss under Rule 12(0) (1) for lack of subject matter 


jurisdiction. The latter motion is premised on the argument 


129. 


that the three subordinated promissory notes of Weis, Voisin 

& Co., Inc. ("Weis"), purchased by the Bank are not “securities,” 
but are merely evidence of a normal commercial loan transaction. 
(The three notes purchased by the Bank are annexed to the 


accompanying affidavit of Melvin K. Lippe as Exhibits D, E and F.) 


7. In contending that the Weis notes are not 
"securities," Touche acknowledges the rule that such a question 


must be decided by reference to the "financial context 


surrounding the ?ssuance" of the notes (Defendant's memorandum, 

PP. 16-17). But Touche nowhere considers that "financial 

context," relying instead exclusively on certain selected i 
provisions on the face of the notes -- while ignoring others 


which do not support its position. “The accompanying affidavit 
of Melvin K. Lippe, Vice Chairman of the Bank, describes the 
"financial context" of the transaction and points out several 
significant features of the notes ignored by Touche, which 
differ sharply from the provisions of the Bank's normal 
commercial loan notes. The Lippe affidavit shows clearly that, 
on their face as well as in their "financial context," the 
notes resulted from an investment transaction, not a routine 


commercial loan, and are clearly "securities." 


8. The purpose of this affidavit is to add some 
additional facts concerning the "financial context" of the 
transaction -- drawn from the files of this Court in the pro- 
ceeding entitled In the Matter of Weis Securities, Inc., 73 
Civ. 2332, and from the records of the SIPC Trustee appointed 
in that proceeding -- which further demonstrate beyond doubt 


that the transaction was a capital investment and that the 


notes were securities. 


9. As set forth in Mr. Lippe's affidavit (4 8), at 
the time Weis offered the notes to Exchange National Bank, it 
disclosed the existence of virtually identical subordinated 
notes held by Security National Bank and Fidelity Corporation. 
After Weis was placed in liquidation pursuant to the Securities 
Investor Protection Act, we learned, through the SIPC E 
that there were a substantial number of other unsecured 
subordinated lenders who held similar notes. For example, 
three other major lenders -- All American Life and Casualty 
Co., O'Hare International Bank, and General United Life 
Insurance Co. -- held notes totalling $3,000,000 under the 
terms of a Senior Subordinated Note Agreement dated September 29, 
1972 (a copy of which is annexed hereto as Exhibit C). The 
provisions of that agreement, which are incorporated by 
reference in the annexed notes, are substantially similar to 


the terms of the notes held by plaintiff. 


10. In fact, in thecourse of the liquidation of Weis, 


the ¿IPC Trustee received claims from 51 lenders whose claims 


were subordinated to the claims of Weis' general creditors and 


who held interests similar to plaintiff's. (See Application 
For An Order Confirming the Trustee's Position With Respect to 
Claims of Subordinated Lenders in In the Matter of Weis 
Securities, Inc., annexed hereto as Exhibit D and Exhibits A, 


B and C to that Application.)* 


ll. Moreover, it is clear from the files of this 


Court in Weis' liquidation proceeding that the notes themselves 


That Application also contains (41 18) the SIPC Trustee's 
conclusion that the General Estate of Weis, after payment 

of claims of general creditors, is unlikely to be sufficient 
to pay any dividends on allowed claims of subordinary 
creditors of Weis, thus supporting the allegation in the 
complaint (4 12) that the Notes held by plaintiff are 
worthless. . 


431, 


were treated by Weis as representing capital investments, not 

as normal commercial loans. I respectfully refer this Court 

to the affidavit of Harvey J. Bazaar (annexed hereto as 

Exhibit E), which was filed in the liquidation proceeding. 

As the affidavit states, Mr. Bazaar is a Certified Public 
Accountant, a member of the accounting firm of Coopers & Lybrand, 
and an expert in the arca of stock-brokerage auditing. As 

fully explained in Mr. Bazaar's affidavit (44 3-4), under Rule 


325 of the New York Stock Exchange, the obligations representing 


| 
| 
| 
| 
securities and cash contributed to broker-dealers pursuant to | 
subordination agreements approved by the Exchange (i.e., 

transactions exactly like the one between Weis and Exchange 

National Bank) are considered part óf "net capital" and are 

specifically excluded from "aggregate indebtedness," the 

balance sheet category which would include normal commercial i 
loans. Mr. Bazaar goes on to state (4 5) that Weis' own 
balance sheets and financial statements, which he had reviewed, i 
listed all liabilities subordinated to claims of general 

creditors (which clearly includes, by their terms, the notes 

payable to plaintiff) under the heading "Subordinated 

Liabilities and Stockholders' Equity" -- and not under the 

general liabilities portion of its balance sheet, which 

contained such items as "short-term bank loans" and "accounts 

payable." (See Exhibits to e^ idavit of Janet Belsky, referred 


to in ¥ 5 of the Bazaar affidavit and annexed hereto as Exhibit F. 


12. Thus, the notes issued in the Weis transaction 
with Exchange National Bank along with the other similar 
subordinated notes set forth above, were listed on Weis' balance 
sheets and financial statements as capital investments, and not 
commercial loans. As explained in the Bazaar effidavit (4 6), 
the reason for that accounting treatment is that subordinated 


debt traditionally has characteristics sufficiently analogous 


132. 


to stockholders' equity to justify -- indeed, to require -- its 
being reflected in a similar manner. Since the claims of 
subordinated lenders, like the claims of stockholders, must 
await full satisfaction of claims of general creditors, the 

two types of capital are treated similarly in statements 


intended for use by the public. 


13. In sum,not only the terms of the notes themselves, 
but the context surrounding the acquisition of the notes and 
the accounting treatment they were afforded thereafter, indicate 
that they are securities, and are not part of a normal commercial 


loan transaction. 


14. For the reasons set forth above as well as those 
in the accompanying affidavit of Melvin K. Lippe and Exchange 
National Bank's memorandum of law, Touche's motion to dismiss 


the complaint should be denied. 


f A o 
o E FO 
Paul J. Newlon 


Sworn to before me this 
72% day of September, 1975. 


EL 
Notary/ Public 


NY M. E E 
ATI ac p" Mew Yox 


d 
New Y <»h County 


“hereunder, and 


EXHIBIT C TO NEWLON AFFIDAVIT 133. 
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This Agreement, Jated September 29, 1972, is entercd 
into between Weis, Voisin & Co., Inc., a Delaware corporation 


(herein called the "Ccopany"), the lenders named on the signa- 
ture page hereof (herein collectively called "Lenders" and in- 
dividually called "Lender"), and O'ilare International Bank 


(N.A.), as Agent (herein cailed the "Agent"). 


In consideration of the mutual agreements herein 


i. COMMITiUEZUT.OF THE LUNLTRS. Subject to the 
terms and conditions of this Agreement, each Lender for it- 
self alcne agrecs to lend to the Company, and the Company 
agrees to borrow from each Lender, on such date on or before 


December 31, 1972, as the Company may request, the amount set 


icnature nereto. The ag- 


uo 
H 
0 
[^] 
"O 
[P] 
O 
cr 
H 
< 
0 
[^] 


opposite such Lender' 
7 LI 


gregate amount which all Lenders are committed to so lend 


which t 


y 
0 
a 
[9] 


mpany is obligated to so borrow 
hereunder, is $3,000,000. 


The Agent shall receive at least 4 days' notice of 
é UU ansa up * 
the requested date of borrowing hereunder and shall promptly 


advise cach Lender thereof. Not later than 11:00 A.it., Chicago 
ting, on such requested date, cach Lender shall provide the 
Agent with available funds covering the «mount of such Lender's 


consitecnt acxeunder. The Ayunt shall pay over such funds to 


١ . . : , 0 0 0 ^ 
the Company against delivery to the Agent for the accomt of 


cach Lendec of the relevant Koke of the Cespany avidenció 


the becrepesrite: Crea nuch "under. 


sxhibit C to Newlon Affidavit 


Notwithstanding any other provision of this Agree- 


loan shall be required to be made hereunder, (a) if 


Since the date of this agreement and up to the requcsted date 


of such loan, there has been a material adverse change in the 


financial condition of the Company and 


sidiaries, from that Shown by the financial statement referred 


to in subsection (d) of Section 5 htreof, (b) if any event of 


default, or any event which might mature into an event cf 


default, has occurred end is continuing, (c) if sincc the 


dete of this Agreement end up to the requested date of such 


loan, am litigation or q vernmental procceding has been in- 
9 g 


stituted against the Company or any Subsidiary, which in the 


Opinion of the Agent 03 Sely af- 
. p . d 9 


fect the financial condition or continued operation of the 


Company, or its-consolidated subsidiaries, or (d) this Agree- 


ment has not been approved by the New York Stock Exchange, 
Es as 
Inc. Prior to the making of such loan the Company shall 


furnish to the Agent a certificate (in sufficient number 


Of signed copies so that the Agent may furnish one to cach 


Lender), dated the requested date of such loan and signed 


by the President or one of the Vice Presidents, and the 


“Treasurer or onc of the Assistant Treasurers, of the Company, 


to the effect that no cha 


nge or event referred to in clauses 


(a) and (b) of this paragraph has occurred. 
XN . 


2. NOTES EVIDENCING DOHRO''IHMG. The borrowing here- 


h 


e 
ee 


under by the Company 311 be evidenced by prowissory notes 


(herein Called tortes) of the Company. The Motes shall be in 


the form set forth in Exhibit A, with appropriate insertions, 
^ L] 


. 
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Shall be datg date of tlic horrovinq, and shall mature in 


installments as f llors: $100,000 acyregate principal amount 


: : 
on January 1, Apr 1 1, July 1 and Cctcborz 1 of cach year, con- 
, mencing Q@ctober 1, 1975 and to and including July 1, 1980, and 


$1,000,000 aggregate Principal amount on October i, 1980. The 


Notes shall be so made that cach Lender may reccive one payable 


to its order, in a principal arount equal to its loan hereunder b | 


ding to such Lendcr's pro- 


H 


and maturing in installrents acco 


portion (based on its percentage of the a 


qrogate comnitment) 


bear interest until paid of 10$ per annum and such interest 


shall be payable at the time or ti 
The Company agrecs.to pay a commitment fee of 18 on the aggre- 


gate commitment of the Lenders hereunder 


4. PRORATIOY OP PAYHESTS. All payments of princi- 


h 
ba | 
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pal of, or interest on, the Hotes Shall be made by the Company 
to the Agent for the account of the holders of the Notes pro 


rata according to the respective unpaid principal amount of 


Notes held by thom. The Agent shall premptly remit to each 


Lender its share of all payments reccived by the Agent for 


. 9 : 


If any holder of a Note shall obtain eny payment 
(whether voluntary, involuntary, by application of offset or 


Otherwise) upon principel or interest of any Note in excess of 


its pro rata share of payments ebtaincd by all iioldors upon 


principal and interest of Nokes then held by then, such holder 


$401) purchase from the other holders such participation in 


. the Hotes beld by thea as shall be DnDecenzary Lo «suse such 


136. 


purchasing holder to share the exeezs payment ratably with 


cach of them, provides. however, iat if all or any portion 


` 
2 5 . 
of the excess payment is thereafter recovered from such pur- 


chasing holder, the purchase shall be rescinded and the pur- 


chase pricc restored to the extent of such recovery, but with- 
¿Out interest. 
ake the 
loans provided for herein, the Company warrants that: 
(a) It is a corporation duly existing under the 
laws of the State of Delaware. 
te and deliver. 


this Agi noi j i continue to be duly 


authorized 


deliver tho Ñ 


(c) The.execution and delivery of this 


and the Notes, and thr performance by the Com 


its obligations under this Agreement and the 
not and will not conflict with any provision 


of the charter or by-laws of the Company or of any agree- 


ment binding upon tho Company, 


(d) Its audited consolidated financial statements 


& Co., a copy 


prepared in conformity with generally accepted account- 


ing principles applicd on a basis consit. nt with that 
of the preeeding fiscal year and presents fai: 


financial conditicn of thc Company and ics censolicated 


Subsidiaries as at such date, and the results of their 


operations for the 52 weeks then ended, ond since such 


1 


date there has been no material advarse change in their 


financial condition. . 


» 0 L T ss 5 e 
, (c) No litigation or governmental proceedings of 


a material nature are pending or threatened against the 


Company or any Subsidiary. Neither the Company nor any ^ 


0 


0 . * : ¬ ilitise n 
subsidiary has any material contingent liabilities not 


provided for or disclosed in the financial statement 
referred to in subsection (d) of this Section 5. 

(f) None of the assets of the Company Or any sub- 
sidiary is subject to any mortgage, pledge, title reten- 


tion lien, or other encumbrance or security interest, A 
' except for current taxes not delingunent, and except for 
| 


to in a schedule contemporancously furnished bv the Com- i 
pany to the Agent (in sufficient numbor of signed copics 


* . $0 that the Agent nay furnish one to each Lender). 


6. COMPANY'S COVENANTS. The Company agre 


unless at any time all of the Lenders shall. otherwise consent 


t 


in writing, it vill: ; E : La 


5 7 (a) Furnish to each Lender (i) within 90 days afte 


each fiscal year of the Company, 2 copy of the annual 
audit rcport of the Company, prepared on'a consolidated 


: ^ " i > 
basis and in conformity with generally accepted eccount- 


ing principles zp»licd on a basis consistent with that 


of the preceding fiscal year, and signed by indevondent 


certilied public eccountants satisfactory to the Went; 
٠ 


together with a true and correce copy oC Che Corneny*s 


138. 


annual New 5 k Stock Exchange Questionnaire, (ii) with- 


` ٠ 
jn 30 daya after cach quarter (c*copt the last quarter) 


of cach fiscal year of the Conpa:i, v y £ its un- 
audited financial statement, Sima Y proparcd, con- 
sisting of at le ince 5 t the close of 
Such gi : : tatem | rnin: and a statement 
of 


period 


ing officer 

each month, true 

Monthly Fail report and Monthly Joint R 

and (iv) from tine to time, such other information as 


any L 


the books and records of the 7 1 nd of any subsid- 


íary. 

(c) Maintain insurance to such extent 
such hazard: 1 i bi ities i conmonly 
by companics similarly situated. 

(d) Pay when duc all taxes, 
liabilities, except and so long S cont 
faith. 

(c) tot permit its concolidatod stockholders’ 
equity (namely, the excess of assets over liubilitics) 
to be less than $7,500,000, as determined in conformity 
with ygencrally accepted accounting principles applied 
ena basis consisteat with the audit report of the Con- 


pany i E: dH 1972. 


(£f) Maintain in full force ané effect 


asstyned 
: 139. 
to the Lenders under assignments in fora satisfactory 


1 4 
panics and in forns satisfactory to the Lenders, in the 


to the Lenders, life insurance policies, issued by con- 


aggregate amount of $3,000,000 on cach of the lives of 
Arthur J. Leyine and Sol Leit. 


١ 
(g) Not purchase or rcdcon eny sharcs of its capi- 


purchase or redemption said shares aro rcissucd by the Con- 


١ 

r | 

pany for not less than the purchase or redemption price | 

' | 

0 , , ^ ! 

paid), declare or pay any dividends (other than stock | 

dividends) thereon, make any distribution to stockhol- 

ders, or set aside any funds for any such purpose, after 

' 


October 1, 1972 in an aggregate amount exceeding 503 of 


its net earnings (after provision for taxds) earned | 
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after that date. Such net arnings sha 


on a consolidated basis and in conformity with generally; 


, 


accepted accounting principles applied on a basis con- 
' 


sistent with the audit rcport of the Company as at 


Hay 26, 1972. 


(h) Not incur or permit to exist any indebtedness 
for borrowed money except (i) indebtedness evidenced by 


the Notes, (ii) indebtedness of the Company reflected 
in the financial statement referred to in subsection 
(d) of Section 5 hereof or any indebted: 155 incurred 
to refinance said indebtedness, provided that such now 
indebtedness be on the same subordinate or other basis 


in relation to the Notes as the inecbtecness that it 


` 
replaces, (iii) short-term borrovim: incurs od in Lhe " 


6xdinaa y courzue 


ordinal 


or be a guarant 


bc 1 


except vh: 
not, exccpt 


transfcr, 


conducted by 

Company from that which obtains on th 
Agreement and specifically the Company shall 
Service. of Messrs. Arthu evine and Sol 


Cha*rman of the Board and President, respectively. 
[ 


7. OPINION OF COUNSEL. Prior to the making of any 


loan hereunder, the Company agrees to furnish to the Agent (in 


sufficient nunber of Signed copics so that the Agent may fur- 
nish one to cach Lender) an opinion of Shea Gould Climenko & 
Kramer, New York, New York, counsel to the Company, to the el- 
feet that the Company i5 a corporation duly existing under the 
laws of the State of Delaware; that the Company haz 


0 


to execule and deliver this Agreement, Lo borrow tur 


under, to الات :دن‎ and deliver the Votes, und to portorm its 


. 
. 


obligations under this Marcenent and the seeded: that such ac- 
tions have been duly authorized by all necessary corporate 
action, and are notin conflict with any provision of law or 
of the charter or by-laws of the Company, nor in conflict with 
any agreement binding upon the — م‎ which such counsel 
has knowledge; and that this Agreomont is, and the Notes when 


executed and delivered by the Company will be, the legal. and 


binding obligations of the Company. 


8. EVENTS OF ACCELERATION. If one or more of the 


following events of acccleration occur: Pa 8 


(a) Default, end continuance thereof for 5 days, in 


the payment of any installment of principal of, or any 


* 
interest on, any Note: 


(b) Any indebtedness of the Company becomes or is 
declarcd to be due and payable prior to its expressed 


maturity by reason of any default by the Company in the 
t 


performance or observance of any obligation oi condition; 


i . 


or B . 
\ 


(c) parate in the performance of any of the Com- 
pany's agreements herein sct forth (and not constituting 
an event of acceleration under any of the preceding sub- 
sections of this Section) nih continuance of such default 
for 20 days after notice thereof to the Company from the 
Agent, any Lender, or the holder of any Noto; or 

(d) Any warranty nade by the Company hercin is 


uncruc in ony material respect, or any schedule, state- 


Ment, report, notice, or writing furnished by the Com- 


0 


pany to the Agent ov any Bender is untrue tu any material 


141. 
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rei t on the date as of which the facts se. forth arc 


stated ox certified, Pen 


the Agent shall, by writlan notice delivered to the Company 


* 
1 
at its principal office, and to the Exchange, accelerate the 


payment dats of the Notes subject to the provisions of Section 


10 hereof to the last business day of a calendar month not 


. 
E 
- 


١ . $ 
less than six months after the receipt of such notice by both 


the Company and the Exchange (which accelerated payment date 


shall be not less than twelve (12) months after the date of 


the borrowing under this Agreement); provided, however, that 


upon such accelerated 8 he Notes 


shall not be entitled to partic : ate or 
otherwise, in the distribution of the assets of the Company, 


until all claims of all other present and future creditors 


ims arc senior to i claims of such 


holders, have been fully satisfied, or provision has been made 


therefore. For purposes of this Agreement, if payment of the 
Notes is po *poncd as a — al Section 10 of this Agree- 
ment and, uu a result, the loan cannot be pigetá on the ac- 
celerated paynent date, and if liguidation of the Company has 


not’ commenced on or prior to the accelerated 
day inmediately following such accelerated payment date shall 
be defined as the date on which such liquidation shall be 
deeméd to commence for the purpose of all subordinated agrce- 
ments of thc Company. | 

9. EVENTS OF DEFAULT. If one or more of the fol- 
lowing events of default occur: | 1 
(a) An application is made ie the Securities In- 


s * 5 : . . ۰ 2: . 
vestor Pvoteclion Corporation for à decree adjudicating 


that customers of the Company ace in need of procection 


.م 


under Lhe Securities Tavesior Protection Art of 1970 
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(Sita) and the Company Foils to obtain the dismissal 


of such application within thirty (30) days; 


1 (b) Tho ratio of "agaregate Indebtedness" cf the 
1 5 
? bag aes 
Company +” its “net capital" (as those te ns are defined e 
in the rulcs of tho Exchange) as — — the Ex- 
change, shall exceed 15 to 1 thr ighout a period of not -s 
b . 
less than fiftcon corsccutive business days, corziencing 


Exchange or the Exchange first determines and notifies 


the Company that such ratio is in excess of 25 26:35 ý 


8 5 LI "dn 
revoke the broker dealer registration of the Conpany; 


(d) The Exchange shall suspend (and not reinstate 
within ten (10) "@ays) or revo ke the Company's status as 2 


| 
| 
(c): The Securities and Excha ange Commission shall 4n 
| 
a member organization cf the Exchange: or the Company ~ | 


becomes insolvent or edmits in writing its inability ٠ 
: j E 
to pay its debts as they mature, or applies for, consents 


to, or acquiesces in the appointment of a trustee or de 


-receiver for the Company for any property thereof; or 


in the absence of such application, consent, or zcqui- 
escence, a trustee or receiver is appointed for tho Com- 


Pany or for a substential part.of the property thereof 


pursuant to SIPA or otherwise and is not discharged "M 


within thirty days; or any bankruptcy, reorganization, debt 


arrangement, or other posant ng under SIPA, or any i 


bankruptcy or Solvency law, or any dissolution oz liqui- . 


dation proceeding pursuant to SIPA or Othervise is in- 


H 0 : 3 e A 
Stituted by or against the Company is consented to or 


acquiesceod in by the Company or remains for thirty day 


undi:tiai: sed; i 


" ee , E LI 
0 


We such vent of detaulk إن‎ De coni aing, the 
1 . * . 3 > 8 
wiare the unpaid Plincipal amount of the Motes 


to be due and payable, whereupon ll unpaid instealleent: of 


all Notes shall boco::o immodiately due and 
م‎ nn 


` 


provisions of Soction 10 of 


notwithstanding, all without notica of provided, 


however, that upon ¿ny 
of the Notes shall not be entitled to P 
ratcbly or otherwise, in the distributicn of th 
the Company, until all claims of all other prese 
itor = Company, 
EL 
Provision has been made thee Ti For purposes of this 
Agreement, the date on which such event of default occurs 
nitastó of the Company shall 
for the purpose of all subordinated 
the Conpany. 


SUEQRDIVATION Or NOTES. 
Company's obligation to pay any principal 
Notes or any installment thereof Shall be 
2riod of time during which after 


ing effect to such payment (together with the payment of 


any other obligation of the Company payable at or prior 
. ' 

to the payment of tho f f (i) the aggregate indobtcd- 

ness of the Company would excocd 1200. por centun of its 


nct capital as those terms are defined in the rules of the 


Exchange in effect at the time payment is to be made or 
Such lesser por contua as may bo made applicable to thc 


Company fron time to timo by the Exchenge or a governments. 


agency or body h ing appropriate authority os (ii) its 


مم 
I‏ 
UW‏ 


nct capital, as Gufined in the rules of the Exchange, is 

legs than the minimum dollar -ancunt required by such rules 

in effect at such time or such greater dollar amount as . 
may be made applicable to the Conpany by a governmental 


agency or body having appropriate authority (the net capi- 


tal necessary to enable the Company to comply with such ' 
> 2 ; 

1200 or lesser por centum and such mininem dollar aroun j 

E E 


| 
[ i 
| 
A Ea , | 
suspension the Comrany shall, as promptly as consistent 
with the protection of its customers, reduce its business 
to a condition whereby the unpaid principal amount of the. 


Notes with accrued interest therzoon could be paid (together i 
: | 
t ' rá 5 e a 
with the payment of any other obligation of the Company | 


} 
H 


payable at or pr or to tho payment of the Notes without 1 | 
the AREE IE net capital being below the Applicable ' 
Minimum Capital, at which time the — (S repay the 
unpaid principal amount of the Notes plus accrued interest 
On not less than 5 days prior written notice to tho Ex- 

- à 
change. he first day on which under this Agreement the 
Company has an obligation to pay the unpaid principal 
amount of tho Notes, is hereinafter referzed to as the = 


"maturity date". I£ pursuant to the terms hozcof the 
Company*s obligation to pay the principal count of tho 


Notes or any installnient thereof is suspended, the Com- 


pany aad the Lenser recognize and agree that the Company 


4 


may be summarily susvended by the Exchange. She Cernan 
i H 1 Y J [ 


agrees that if its obligation to pay the unpaid principai 


amount of the Notes is ever suspended for a periad of six 


months, the Compeny agrees that it will promptly take 


M 
b 


whakover steps aro necessary to effect a rapid and or- 


dexly complete liquidation of its business. ۰ 


(b) Each Lender irrevocably egrees that thé obli- 


gations of the Company under this Agreement with respect 


to the payment of principal of the Notes and interest 
1 í 


thereon are and shall be subordinate in right of pay- 


payment in full of all claims of all other present and 
future creditors of the Company, whose claims are not - 
subordinated to the Notes or are not similarly sub- 


ordinzt.d and whose claims arise of any matter oc- 


curing prior to the maturity date, it being intended f 


4 


i 
1 
t 
Í 
| 
1 
| 
ment and subject to the prior payment or provision for i 
| 


that the Notes shall be senior in right of payment of 


principal and intor 
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to all creditors whose claims are presently or hereafter 


f 4 M 1 
subordinated except the claims of Securitv National Bank, 
5 ' 1 ۴ 

Huntington, Long Island and Exchange National Dank, 


Chicago, Illinois in the aggregate principal amcunt of 
"ago, j r t 


e 


$3,000,000 with which the Notes shall rank pari passu. 


In the event of the appointment of a receiver or trustee 


of the Company or in the event of its insolvency, liqui- 
dation pursuant to SIPA or otherwise, (including any 
. 1 


. 

" d 0 5 5 
liquidation deemed to have commenced under Sections 8 $ 
Xp À 

end 9 hercof), its bankruptcy, assigniwwent for the bene- . 
' . . r 

fit of creditors, reorganization, whether or not pursu- ? 


ant to banhruptcy laus, or any other Bmavszhalling of the 


Resets and liabilities of the Company, the holders of the 


Notes shall not bo entitled to participate or share, 


ratably or: thervice, in the distribution of the asscts 

1 . . 

: | 
of the Company, until all claims of all other present H 


and futurc creditors of the Company, whose claims ar 


زع 


Senior to the chairs of such holders, have been fully 
satisficd, or provision has been made therefor. a 7 
(c) Payment of all or any part of the unpaid 
principal amount of the Notes prior to any installment 
payment dat may be made by the Company only upon re- 
. / 


ceipt of the prior-written approval of the Exchange. - 


He 


principal amount of the Notes on or prior, to any in- 


stallment date and if immediately after any such payment 


| 
t 
| 
i 
i 
If payment is mace cf all or any part cf the unpaid: 
| 
or not such Lencer had any knowledge or notice of such | 


fact at the time of ary such payment) to repay to the 


^ i 


Company, its successors or.assigns, the sum so paid, 


to be held by the Company pursuant to the provisions 


O 


mac vided, 


hereof as if such payment had never been mado; pr 


however, that any suit fc. the recovery of any such 


payment must be ccmc2nced within two years of the date 
* 9 - 1 
of such payment. i 
(d), Each Lenđer irrevocably agrees that the loans 
4 


hereunder are not being made in reliance upon the stand- 
ing of the Company as a member organization of the 
Exchange or upon thc Exchange's 


5 surveillance of the 


Company's financi2l position or its cozxpli^nce with t 


Constitution, rules and practices o£ the Nzchensgc. 


Each Lender has mide such investigation of the Company 
and its offic directors and steckholdces as such 
Lender decns Scary and appropriate under the cir- 
? 
cumstances. Lender is not relying upon the Ex- 
change to provide any informatio Jacorning or relat- 
ing to th: Ccanchy and agrees that the Excha: 
responsibility to dt 
tion concerning ting t he Company 
Now, or » im Each Lene 
rust Pund, nor 
any governor, officer, 1 x employee of the Ex- 
change or id s& Fund shall be liable to the Lender 
with Yespect tó th 3 5 or the repayment thercof or 
of any interest ‘the: 
» Ld 
(e) Each Lene 


Will not take or 


o y 


the Notes any ecurity 


‘ 


whether created by contract atute or otherwise, am 
a 1 


Property of the Company or any property in which the 


Company may have an intorest, which is or at any time 


may be in the possession o subject to the control of 


a Lender. Each Lender hereby waives and further agrees 
that it will not sec! to obtain payment of the Notes 
in whole or in pert Uy exercising any right of sctoff 


it may assert Or possess created by contract, statute 


ox otherwise. Any agreement between tho Company and a 
LI 
Lender (whether in nature of a general loan and 
collateral agreement, a security or pledge agreement 

ليا 


OY oiheruite) shall be deemed amended heceby to the 


extent necessary az nob to be inconsistent with the 


149. 


provisions of this paragraph, 


. .. LT 5 * v 5 د‎ 
11. THE AGENT. IL < 
1 7 0 LT 
, . ` 
(a) Each Lencer and the holder of cach Note autho- 
LI 
rizos the Agent to act on behalf of such Lender or holder 
* || 
. ۴ . I 
to the extent heroin provided and to take such other * 1 
action as may bo yeasonably incidental thereto. 7 | 
. - LU 
(b) Whe Agent shall not be required to do .ny act | 
hereunder or take any action toward the excevtion or en- 
forcement of tho agency hereby created, or to prosccute : 
ox defend any suit in respect oi this Agreement or any 
Security, unless indomnified by the holders of the Notez 
to its satisfaction against loss, cost, liability, and 
expense. If any indemnity furnished to the Agent for . 
Tae 
any purpose shall bocome impaired, the gent may call 1 
LI - 
for additional incemity and cease to do the acts in- 


beta 


demified against until such additional indemnity be 


0 


given. 


(c) The Cczpany agrees to reimburse the Agent upon 


demana for all reasonable out-of-pocket expenses (in- 
cluding reasonabie attorneys’ Senn and legal expenses) 
incurred by the Agent hereunder or in connection here- 
with or in enforcing the obligations of the Company herc- 
uncer or under the Hotes or any — therefor, and 
each Lender agrees to reimburse the Agent for such 


Lender's pro rata share (based upon its percentage of 
د‎ 
the aggregate commitment) of any such expenses not re-. 


imbursed by the Company, which obligations shall suevive 


any coxmination of this Agreement. 


-)'- . 


(d) neither the Agent nor any of its 6 "ectors, 
officor:, enpleycus, or ayents shall be lisble ay such 
for any äction taken or omi tied by te or them, except 
for its or their ccn willful misconduct, sor responsible 
for any recitsls or varrantics 
cution or validity of this 
ity, effectiveness, or enforcenont of any security, nor 
to make any incquiry ooSrfornanco by the Com- 
pany of its obligations. The 


to rely upon advice of counsel concerni 


any 
prior notice to the Company 
Lenders. In the event of 
holders of 50% or mor 
pal amount of the rotes 
appoint 


GENERAL. 


or right shall operate as a waiver thereof, nor shall 


any Single oz partial exercise of any power or xi¢ht 


preclude other or further exercise tnorcof, or tho 


B 
- 


cise of any other power or right. 


s .. (b) Any power or right herein zanted to tho uoldor: 


AM 5 


. 0 . > وه‎ 1 , $ ^. 
Of à percentage of the eggregece unpaid principal crount 


of the Notes shall, at any Cia when no Notes aro out- 


> 
‘stan wg, bo vesicd in Lendecs obl 


centage of aggregate Corni ini 


e , .., 


. (c) 


t 
w 
r 


Leader, O 
4 ١ TE " 

Rote, giving any consent or netice 
on the Company, providcd for 
Lender and t 


holder of any 


such Note, it shall immediately so advise the Agent of 
such transfer. The Agent shall be entitled to conclu- 
à sively assume that no transfer of any Note has been made 
~ é 
by any holder (including any Lander) ' unless and until 
٠ 1 ١ BET e: 8 3 "MET 
the Age^t recoivos written notice to the contrary. 
m . (d) Any notice hereunder to the Company shail be 
in writing and, if mailed, shall ke deemed to be given 
* 5 * 0 .. 
when sent by registered or certified mail, postage pre- 
. paid, and addressed to the Company at its address shown 
on Exhibit A, or at ‘such other address as the Company ear 


may, by written notice received by 


‘ i Lenders, designate as the Company's address for 


of notice hereunder. 


٠ . 
ta 


igated for 4 like petr- — T 
151. 
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& cue 


> 
nder, shail notify cach 
the event that the ^ 


Shall transfer 


the Agent and the 


tote. NEM ^ 


taxes 


(c) Any request made or consent given hereunder 
: $ at any time by the then holder-of any Note shall be 
á binding on any transferec of such ! 
(£) he Company egrecs to pay, and save the Londors 
harmless from all liability for, any stomp or other 
Which may bo payable with respect to the execution or 
delivery of this Agreement or the issuance of the Notes, 
which obligation of the Company shall survive ‘any ter- 
7 mination of this Agresment. : 


-19- 


(y) When vced hereir the term "5zebzio ry’ ghall 
; 152. 
Mean a corporation of which the Company aad its: other 
Subsidiaries own, directly or indirectly, such nuwer 
of outstanding shares as have the power (disregacdiny 
} 
any voting powcr, solely by rezson of the happening of 
any Gefault, of sh S of any class) to elect a majority 
of the board of Directo 
(h) This M I > and cach Note 
tract made under and governed by t 
of Illinois. Any controve 
ing to this Agr 
by arbitration pu nt.to tne 
of the 2x ng The Company an 
such arbitration. This instru- 
ment 
each Lender and ] evidence of 
‘been’ or will be exccutcd 
sent the Exchange. 


, 


(i) This Agr ement 


“۹ 


copy executcd by all the 


B 


lodged vith the Agent, and at suc! imo t Agent shall 


notify the Company and cach Lender. 


(j) This Agreement may be executed in any number of 
copics and by the cifferent parties on separate counter- 
parts; provicsd, however, cach counterpart shall be exe- 
‘cuted by the Company and the Agent. hen counterparts 
executed by all the. 4 Shall have beun lodgad with 
the Agent, this Agreement shali 00 9 Gflievaetave and at 
Such time the Agent shall notity the Coip:ny and sich 


Lender. 


(k) This Agreement shall be binding upon the Con- 


pany, the 


" 
fuccessors and assigns, and 


' of the Company, the Lend 


Leoncers, and the Agent and «ho 


shall inure t. the benefit 


r5, and the Agent and the suc- 


cessors and assigns of the Lenders and the Agent. This 


Agreement may not be transferred, sold, assigned, 


pledged 


or othorviso encuzdared or otherwise disrosed of, and no 


lien, charge or other 


mitted to be created-theroon without the prior 


encumbrance may be created or per- 


IS 
woeicten 


consent of the Exchange. 
: , 
1 + me nai a 2 5 2 1 } 
Dated at Chicago, Illinc 1s, as of the day and year first above 


6^ s 
e i Ea 


HESSE C ré cary 


Percentage 


Amount of Aggregate 
Commi tmo: i 


$ 60C,000 20% 


$1,200,000 401 


$1,200,000 40 


4° 


WEIS, VOISIN & CO., It 


O'HARZ HITERMATIONAL BANK (H.A.), 


in its individual corporate 
capacity and as Agent, as afore- 


said. 


مک 
wy RRO‏ 
Ait President JU?‏ 


١ 
SUALTY CO. 


GPUERAL UNITED LIFE INSURANCE CO. 
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EXUIUTT 


SkHIO? 


Ct1oynt 


a». 


Chicago, Illinois, $ 


The underzi d, for value received, promises to pay 

«4o the Greer OF A A كرون‎ Pe SEEN AS 
at the office of O'Hare International Dank (i!.A.), in Chresgo, 
Illinois, es) "EX AP WAR RS ee uL casto, 

° payable in installments us fo lows: $ | — On January l, 
April 1, July 1, and Octol each ycar, COI: icing 
October 1, 1975, and to July 1, 1980, 
$ |. — on’ October 1 nterest at ‘th 

0 per cent per aarun fron to maturity, payab? rly 
on January 1, April 1, J 1 i ac 
commencing Jar .ry 1, 19 f remai j 
from timo t me unpaid rato ol 
15 per con annum from the moturity cf any instaliment 
until paid. £ntr est shall be corputed on the basis of a year 
consisting of 365, or when appropriate 2$6, days. 

” 
This Note evidences indebtedness incurred uncer, and 
t e pro nior Sudordi- 
ix co amended, 
t b € in 
Lenders (including the payee), end O'ilare Into al Bank 
(N.^.), as Agent, to which reference is hercby made for a 


Statcment of said 


Address WEIS, VOISIN 5 
17 Battery Place North 


New York, New York 


By 


SENTOR SUBORDINATED NOTE 


$1,205,000. No. . Due October 1, 1980 


———————— 


Chicago, I11. October 9, 1972 


The undersigned, for value receivcd, promises to pay 
to the order of ALL AMERICAN LIFE & CASUALTY CO., at the office of 
O'Hare International Bank. (N.A.), in Chicago, Illinois, ONE MILLION 
TWO HUNDRED THOUSAND ($1,200,000) Dollars, payable in installments as 
follows: $40,000 on January 1, April 1, July 1, and October 1, of 
each year, commencing October 1, 1975, and to and including July 1, 1980, 
and $400,000 on October 1, 1980, with interest at the rate of 10 per cent 
per annum from date to maturity, payable quarterly on January 1, April 1, 
July 1, and October 1, of each year, commencing January 1, 1973, on the 
principal hereof remaining from time to time unpaid, and with interest 
at the rate of 15 percent per annum from the maturity of any installment 
until paid. Interest shall be computed on the basis of a year consist- 
ing of 365, or when appropriate 366, days. 


This note evidences indebtedness incurred under, and is sub- 
ject to the terms and provisions of, a Senior Subordinated Note Agree- 

. ment dated September 29, 1972 (and, if amended, all amendments thereto) 
between the undersigned, certain Lenders (including the payee), and 
O'Hare International Benk (N.A.), as Agent, to which reference is hereby 
made for a statement of said terms and provisions. 


WEIS, VOISIN & CO. INC. 


if | 
e 3 z 
1 // 


Address 


17 Battery Piace North 
New York, New York. 


lS, Vi" Sii à CO. 
. i . 


Duc Ort, 


JOA ra” 11 0 NOTE 


Chicago, Illinois, October 4, 1972 


The undersiqued, der value received, promises to pay 
to the ordar of Q'E E T EPSRT IGUAL SANK, (I. A.) 
at the office cf O'Hare Internacional Bink, (11.A.), in Chicago, 
1111015. SIX WUNDRED T 3 92/190 (S609,000.09) Dollars 
pay le in i : a: $20.055.6) on January | 
April 1, 1 


each ye ©, commencing Octo 
end to ang 
with intercs 


and $200,092.00 on Octoser 1, 

r cent per annua from date to maturity 
peyable quarter vil 1, July 1, and Octeber 1, of each 
year, Commancing Jan 
from time to tir? un 


“on the principal hereof remaining 
the rate of 15 per cent 
per ennvs fren the مه‎ v of any installment until paid. . Interest shall 
Sl computed en the i * consisting of 365, or when appropriate 
65, days. 


Led 
| 


& tr 0 


2 


^? 22 Qa wat 
|t : 
y Cs” amor 


2 m 


o 


evidences indevtadn € under, se 
m. end provisions of, a Senio: ubordinated ls 
— Sentezh5oi 1, 1972 (and, if amended, a "emendsents thoi 
twee " vie sign d. certain Lencers (including the payee), and O'ilare 
Intern .A.), as Agent, to which reference is hereby made 
id terns and provisions. 


WEIS, 


Adsress 


17 Battery Place North 
New York, iew York. 
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we 
. 


$1,203,022 - Mo. . Duc October 3, 1959 


à Chicago, 111. October 4, 1972 
> 
1 . 

The undersienod, for velue receivad, premises to pay 
to the cocer of CENTRAL UTED LIFE IESUNÁANSE CO., at the office of 
-Q'Here International Sank, t3 A.), in Chicago, Illinois, Of MILLTO:! 
"Wu HUNAN TEQUSA2 ($1,269,099) Doilars. exyable in installments as 
follows: 40,02 January 1, April 1, duly l, aná October 1, af ‘ 
each "معلا‎ Mon tober 1, 1975, and to and including July 1, 1999, 
and § 5 on Cczc5er 1, 1930, with interest at tho rate e 10 percent 
per annie from dite to maturity, payeble qua rterly on January 1, sgh Lh 
July 1, and Octehor 1, of each year, coarencing January e 1 073 9 the 
principal hereof y ~zining from time to time unpaid, and with interest 
at tho rete of cent per ren tha maturity of any installment 
until paid. I i ed on the basis of a year eo ا‎ 
ing of 365, or 


This note evicences indebtedness incurred under, 
ject to the te and provisions of, & Senior Subardinz 
pent dated S , bh 1 mended, all am 
between iiie i :de including the pa; 
O'Hare international Canc (it, : ya to which’ referenc 
made for à 5 visions. 


WEIS, VOISI! CO. INC. 


Tt P 
/ : A es . 7 
y 1 £ 7 Ls E A EY 
E AMIA nt 


j ی کے‎ 
| (itle) 
Address — ^ | e 


17 Battery Place North i : 
Hew York, New York. 
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EXHIBIT D TO NEWLON AFFIDAVIT 


UNITED STATES. 


SOUTHER? 


In the Matter "73 Civ. 2332 
of ORDER TO SHOW 
CAUSE 
WEIS SECURITIES, 
Debtor. : 


x 


Upon the annexed Application of Hughes Hu 


counsel to the Trustee, dated 


appearing to me therefor, 


NOW, it is 


the Securities and Exchange Commiss‘on 


Protection Corporation 


why an order should not be entered confirming the 
tion with respect to claims filed by subordinate 
Debtor, and why such other and fert 


herein as to the Court may seem proper; 4n 


ORDERED, that all oppositions to the Trustee's por 
with respect to the allowance or disallowance of 25 
subordinated lenders must be in writing, must set forth 


the grounds for and facts in support of the opposition, 


Exhibit D to Newlon Affidavit 


be received by ees RI 5 Reed, counsel to the Tr 


or before 4:00 Ad . / » 1974 at the following address: 


One Wall Stree Hew York 10005, Attention: John C. 
Novogrod, Es rson heir attorneys) who properly 
file such opt : | 1 at the hearing on this Anplica- 
tion to pursue such opo : pt w111 be con- 
sidered by the Court les a s hereinabove pre- 


scribed 


on this 


a copy of the notice 
to the Ar I x? gether with a copy of 
| | the Trustee 
and a statement- fren the 
Trustee, se I the securities in their accounts which 


are being held by the Trustee, on all claimants (or their atto 


Dated: New York, 
| April p+, 


loy Babitt i 
Bankruptcy Judge 
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EW YORK a 
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DISTRICT OF. 1 


U:: 
SOUTHE! 


p't 
‚Å 


In the Matter 
of 
EIS SECURITIES, INC. 
Debtor. 
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س بالا ل‎ 


X. This o r o 24 Se 
attorneys, Eushes Eubberd 5 R 
:$tee's position with respect 
Tenders of she Dettor es set 7 

exed nereto. 

2. The Trustee hes receiv 
Debtor. According to the boo 


the Debtor's capital or subordinated 
of the Dettor. For convenience, the 
may be divided into two categories: 

are subordinated solely to the clain 
fIncludes both individual and instit 
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D 


n 


«t 


1 


they were fraudu 


als 


cl ed (1) the 


with the Debtor 


they should be treated as 


titled to protection under the Securities Investo 


Act of 1970 (the "Act"). 


£O 


t^e 


QO 


> 


custome 


unsecured creditors. 


of 


- 5 


clains 


("Winslow"), 


caras 
See. 


th 


` 
H 


e 


ppear on Exhibit A hereto).and (11) lend 


of credit 


& 


af 


ct 


(5 
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Debtor who 
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dulent means. 
^ 
ers Save 


and to reclaim their property and/or (11) 


- 
ar 


+ 
- 


otec 


1 


on 


| 
| 
| 
| 
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j 5. The Trustee presently is without Knowledge 
¡formation sufficient to form a belief as to the truth of such 
lallezations of fraudulent inducement on the part of the Debtor. 
uovever, notwithstanding th 

lenat, sínce every custo 

to his detrínment, either 

existence and validity of 


the Debtor and the lender 


some or 


of fraudulent i 


6. In the init 
attorneys and members of 
the securities 
final resolution 


rated lenders. 


Date, 

thereof 

secure loan as sanctioned by the 

to and upon the commencement of this 
| Loans were called by such banks and the pledged 

sold. The Trustee has received from the banks the proceeds 

in excess of the principal amounts of the Debtor's loans 
determined that approximately $679,000 of such excess proceeds 15 
attributable to the securitics pledged from the accounts of sub- 


ordinated lenders. Such monies have been deposited in an interest- 


bearing account 7 M iei ^ ari tho Dedstes’s S 
lenders pending final resolution by this Court of the clains 


thereto. 


5 


creencnt 


42 


of 
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on Exhibits 
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It is the Trustee' 
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forced 
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should 
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w York Stock Exchan 
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connection, the 
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^ne 
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clains to property arc almost uniformly enforced by danzruptcy 


ruptcy courts* since it is an accepted proposition that parti- 


cipation by claimants in the assets of a bankrupt must be in 
accordance with such contractual rishts against the debtor as 
they may have purchased or acquired. 

9. As stated in paragraph 4 of this Application, a 


commonly asserted argument of the lenders 6n Exhibits A and B 


i 
| 
hereto is that they were fraudulently induced to enter into sub- ' 
| 
ordination agreements with the Debtor with resnect to which such 
| 
lenders now claim either the right of ı -scission and reclamation [ 
| 
of their property or that they should be accorded "eustoner" statu! 
tuder the Act. It is recognized that such an argument and clain 
for relief raise substantial and important issues of fact and law. 
Indeed, the question as to whether the subordination agreements 


4s clear, for example, that the resolution of this issue wii‘ de- 


Gey 


property (the "Fund") not be fully satisfied** (11) customers w^ 
claims have not been fully satisfied by distributions fron the 


Fund and to (111) general unsecured creditors. In addition, 


the resolution of this issue is of great interest and concern to 


the securities industry as a whole since it will have a direct ef- 


fect on the integrity of subordination agreements in general, and 


^ 


thus on the permanency of the capital of all broker-dealers. 


£ o. <+؟1) مه‎ P | 
v ww." ny. b" vss ... 


F.2d 402, 105 


H 
Cornoratíon, 3 


920, 931 (ith 
e“ Jt appears unlikely that Fund assets will be sufficient to dis 
charge all claims armainst the Fund, 


In view of the detrimental reliance of every 


10. 


customer and creditor of the Debtor on the existence of the 


subordinated property loaned to the Debtor by the lenders on 


Exhibits A and B, the Trustee has concluded that the subordina- 


such 


tion asreements underlying the loan of 


in accordance with their terms. Such reliance, in i 


be enforced 


eneral unsecured creditors superior rights to the Debtor's 
: 2 

i 

property even if fraudulent inducement could be establish 


Accordingly, 


respectfully requests the Court to give effect to the contrac 


arrangezents entered into by the Debtor and the lenders on 


of the Debtor's assets which they have waived by contract. 


Claims Filed With Reso subordina - : 
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Customer 


11. Some subordinated lenders on Exhibits A and B su 


mitted duly and timely filed claims to property in their subdordc.- 


accounts on customer claim forms. To the extent such 


nated 


lenders are claiming 


Trustee has objected to such claims as erroneous in law sire 


Section 6(c)(2)(A)(11) of the Act specifically excludes from 


the definition of "customer": 


"a & & any person to the extent that such 
person has a clain for property which dy con- 4 
tract, agreement, or understanding, or by j 
_ Operation of law, is part of the canital of i 
the .ebtor or is subordinated to the clains i 
X * 


of crcditors of? the debtor EEG 


RD on Exhibit C also filed customer 


The claimants 


Pe 
2 


claims with respect to the property in their accounts and * 


argunent has been asserted that such claimants are entiticd to 


. 
‘ 


166. 


under the Act. The claims of these lenders 
subordinat by agreement solely to claims of 


however, 


Debtor by 


red*to-s5 


entrusted 


n Property رمس ف 4 5م‎ hy 
لح ب ليآ‎ vy ta E A M Y 


property of 


reduced to posse 


A. 


the claims of general unsecured creditors, for payments 
3 2 - 


dends with respect to their allowed claim 


Subordinated Lenders on Exhibit B 


PE etme ~ 


14. The claims of subo 
Exhibit 9 are sucordinatcd 


Winslow and secondly to the clain 


167. 


Pursuant to the Purchase Agreement between Winslow and the 
Debtor*, these lenders executed an agreenent continsently sub- 
ordinating their claims to the property in their accounts to 
creditors of the Debtor.** With a view toward dcterminins con- 


clusively the relative rights of Winslow and the Debtor to the 


> 


, 


property claimed by these lenders, Applicant and the Trustee hare 


reviewed (1) the Purchase Agreement, (11) the Addendun to the 


r + A 
ordination of such accounts and (111) t 


h 
Winslow's subordinated lenders and the Debtor. In addition, the 


Trustee has concluded that, with respect to the subordination | 
e | 
agreements executed by the lenders on Exhibit B, all the parties ' 
-— the Debtor, Winslow and the lenders -- clearly uncerstocs 3 | 
i 
intended that the claims of Winslow's creditor's were to be senic 
to those of creditors of the Debtor.*** Notwithstancins the 
seniority of the claims of Winslow's creditors, however, the 
Trustee is of the view that the property of such lenders ts 
j 
z Winslow has been in voluntary licuidation since the date of 
the Purchase Asreement. Until May 24, 1973, the date this 
7 proceeding commenced, the Debtor has been acting as licuizz- 
ting agen: for “Winslow. The Trustee, however, dtd not wisn 
to assume this role'and, pursuant to an Order of this Cours . 
dated July 31, 1973, Winslow was permitted to conduct its i 
own liquidation. | 
4 
*& These asreenents were for a term of 3 years. In 1972 each 
lender, except for Messrs. Aldrich and Winsl xecutei 
Secured Demand Notes and Collateral Agreements, renewed his 
acreenent continzently subordinatins his claim to the clins 


of creditors of the Debtor. 


**& Lansuaze representative of that contained in the subordin: 
amreements executed by the lenders on Exhibit D is set for 
in parsgraph 7 of Exhibit D. 
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169, 
$2,900,000.00 (excluding subordinated property). Although the 


Trustee and Applicant are continuing their efforts to marshal 
all the assets cf the General Estate, there -is no assurance 
that such assets will be substantially augmented. 

18. The claims entitled to priority in paynent under 
Section 64(2) of the Bankruptcy Act and claims of unsecured gen- 
eral creditors already substantially exceed the total value of 
assets in the General Estate, even if the value of the property 
of subordinated lenders which has been reduced to possession by 
the Trustee 1s included in such total. Assuning that the 
claims of general unsecured creditors are substantially allowed, 
it is unlikely that any assets will be available to pay dividends 


on the allowed claims of subordinated lenders of the Debtor. 


19. It is the Trustee's position that adequate notice 
of the hearing on this Applicati 4 and of the Trustee's position 
with respect to the allowance and subordinat‘on in pevment of 


claims of subordinated lenders against the Debtor's General 


(and his attorney), as well as to SIPC, the Securities and 
Exchange Commission and Winslow, by first-class mail, a copy of 
the Notice appended hereto as Exhibit E, together with a copy c^ 
the Exhibit on which the claim of the subordinated lender 3556 2 . 
In addition, subordinated lenders whose securities have been 
segresated by the Trustee will be mailed a statement listing the 
securities so held. 


20. The Trustee is of the view t' ty Since this Apvli- 


l between the lenders and the Debtor in accordance with their terr 


e 10 ~ 


© e س‎ 


170, 


the rights of senior creditors of the Debtor have been preserved. 


Accordingl; the Trustee, as the representative of all creditors 
2 > 3 < 

of the Debtor, has concluded that notice need not be given to 

general unsecured creditors since his position with respect to 


the claims of subordinated lenders is the most bene 
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وف 


creditors. 


General 
; 2l. It is Applicant's conclusion that all of the re- 
quested provisions of the Order attached hereto concern matters 
that are committed to the discretion of the Hon. Roy Babitt to 
hear and determine as Bankruptcy Judge under the Order of Referral 
of the Hon. Murray I. Gurfein dated Mey 31, 1973. 
22. No prior application for this or similar relies 


hes been made. . s 


WHEREFORE, Applicant respectfully requests that this 


Court grant this Application 
a3 


[n] 
: 
Q 


such other and further relies 


as the Court may deem appropriate. 


Dated: * New York, New York 
April 23, 1974 


HUGHES HUBBARD & REED 


A Member oz the Fira 


Wtorneys for the Trustee 
One Wall Street 

New York, “ew York 10005 
(212) X 3-6522 


— ae ———M — — 


س 


to putem ووه‎ Re اج‎ E سس به‎ 


EXHIBIT A 


LENDERS WHOSE CLAIMS ARE SUBORDINATED 
SOLELY TO CLAIMS OF CREDITORS OF 
THE DEBTOR 


The attached schedule sets forth the Trustee's position with resnect to claims filed by 1: nder 
1 


ims are subordinated solely to claims of creditors of the Debtor pursuant to arreements in 


tween the Debtor and such lenders on May 24, 1973 (the "Filing Date"). Some lenders filed clair 


property on customer claim forms. To the extent such lenders are claiming "customer" d A 
je ed arg Inves pi Protection Act of 1970 (the "Act"), the Trustce has objected to 
ground th Section 6(c)(2)(A)(11) of the Act specifically excludes a subordinated e frus 
nition of Haat ier“. In addition, the Trustee has iaken the position, as set forth in the App 
tion وغ‎ which this Exhibit is appended, that all subordination agreements in effect between the len:: 
and the Debtor on the Filing Date should be enforced in accordance with their terms notwithstandinz 
allegations of fraudulent inducement on the part of the Debtor. 


Each subordinated lender on this schedule is being provided a list of securities 
rdinated account which currently are being held in segregation by the Trustee. These securities 
were in the possession of the Debtor on the Filing Date or were reduced to possession. by the Trustee 
subsequent thereto. Many subordinated lenders' securities were missing, on the Filins Date since thy 
had been pledged to banks which had made loans to the Debtor, Such banks subsequently sold the plecged 
securities when the loans were called after the Filing Date*; no securities in subordinated accounts 
were sold or otherwise disposed of by the Trustee. 
The Trustee proposes to continue to hold all such securities in segregation pending final 
determination of the availability of sufficient assets in the Debtor's General Estate to satisf 
priority debts under the Bankruptcy Law and the allowed claim: of general unsecured creditors. 


1 
y 


The proceeds of such sales which were in excess of the principal amount of the loans were returne 
to the Trustee by the banks. Such monies, which amount to approximately $679,000, are being E 
by the Trustee in an interest-bearing account for the benefit of all subordinated lenders of the 
Debtor pending final resolution of their claims. 


in his sub- 


* 


S 


INC. LIQUIDATION 


SD 


ENDERS WHOSE CLAIMS ARE SUBORDINATED 
SOLELY TO CLAIMS OF CREDITORS OF THE 
DEBTOR 


Subordinated Promissorv Notes, Debentures and Cash Agreements 
Name of Lender Amount of Claim* 


Fidelity Corporation $1,000,000.00** $1,000 ,000.00** 
Security National Bank . 2,000,000.00 , 2,000,000.00 


tional Bank . 1,000,000.00##* 1,000,000.00 


O'Hare International Bank 600 ,000.00***# 600,000.00*** 


General United Life 1,200,000.00** 1,200,000.00** 
Insurance Co. ux 42% 


All American Life & Casuaity Co. 1,200 ,000.00** 1,200,000.0C** 
II) 


Ex 


Plus accrued interest until the Filing Date. 


The Trustee takes no position at this time with respect to the allowance of an additional $203,000.00 
claimed by Fidelity Corpcratíon and an additional $125,000.00 claimed by both General United Life Insurance 
Co. and all American Life & Casualty Co. 


Claimant asserts invalid right of set-off with respect to such subordinated amounts. 


Name of Lender 


lloren 4 CO., Inc. 
Berdye Brown 
Leona Green 
Eva Grossman 


Howard Klein 


Sadye Rothberg 
Stephen Xenides 
Joseph W. Cannon 
Arthur J. Kreizel 
Robert E. Slater 


Vets, Voisin 4 Co. 


Employees Profit Sharing Plan 


Burton Barysh 


Amount of Claim* 


$ 526,275.00 
15,000.00 
90,000.00 
20,000.00 
85,000.00 
17,000.00 
17,000.00 
20,000.00 
50,000.00 

200,000.00 
500,000.00 


95,000.00 


100,000.00 


M‏ س 


$8,735,275.00 


Plus accrued interest until the Filing Date. 


p ewe سی‎ 


Amount Allowed* 


$ 526,275.00 
15,000.00 
90,000.00 
20,000.00 
65,000.00 
17,000.00 
17,000.00 
20,000.00 
50,000.00 

"200,000.00 
500,000.00 


95,000.00 


100,000.09 


— — 


$8,735,275.00 


Milton Gould 


Mary Klarides 


n Schulman 


Grace Trotter 


Aaron & Sadye Rothberg 


Account No. 


00-01008 


00-01104 


00-01034 


00-01017 


00-01178 


00-01153 


00-01149 


00-01142 


Amount of Claim 


Sash and/or 
Securities in 
Account 


Cash and/or 


Cash and/or 
Securities in 
Account 

Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or Secur 
per Trustce's 6/1 
Account Statement 


Cash and/or Securities 
per Trustee's 6/1/73 
Account Statement 


Secured Demand Notes 


Account No. Amount of Claim* 


Nick Badami 00-01003 Cash and/or 
Securities in 
Account 


Seymour Gottlieb 00-01132 Cash and/or 
Securities in 
Account 


“ow 


® 


Phillip Groover : 00-0 | Cash and/or 
Securities in 
Account 


0 O0 


Sidney Hertzberg 00-01118 Cash and/or 
‘ Securities in 
Account 
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Ira and Conna Kirschenbaum 00-01124 Cash and/or 
Securities in 
Account Account Statement 


and/or securities in each accouny are subordinated up to the principal amoun 

tne Trustee takes no position at this time with respect to the allowance of í 
and/or securities in excess of the principal amount of the Note. The principal amount of 
Secured Demand Notes with respect to which a claim was filed totals $5,613,825. 


Name of Lender 


Sarah Klein 


Esther Levick 


Ronald Levick 


Melvin Nager 


Raymond Resnick 


Irving Weis 


Leona Green 


Account 


00-01120 


00-01006 


00-01128 


00-01136 


00-01181 


00-01055 


00-01105 


No. 


Amount of Claim* 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and,’or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Cash and/or 
Securities in 
Account 


Amount Alloucd" 


Cash and/or Securi:ies 
per Trustee's 6/1/:3 
Account Statement 


Cash and/or Securi:ies 
per Trustee's 6/1/73 
Account Statement 


per Tru 
Account 


Cash and/or Secu:r1'” ies 
e 
اليه‎ 


Cash and/or Securities 
per Trustee's 6/1/73 
Account Statement 


Cash and/or Securities 
per Trustee's 6/1/73 
Account Statement 


Cash and/or Securities 
per Trustee's 6/1/73 
Account Statement 


The cash and/or securities in each account are subordinated up to the principal amount of the Secured 
Denand Note; the Trustee takes no position at this time with respect to he allowance of 3 5 for 
any cash and/or securities in excess of the principal amount of the Note. The principal amount of 
all the Secured Demand Notes with respect to which a claim was filed totals $5,613,825. 


Name of Lender Account No. Amount of Claim* Amount Aliowed* 


Howard Klein 00-01133 vash and/or vash and/or Securities 
: Securities 1n per Trustee's 6/1/73 
Account Account Statement 


Sol Kí:tay 1 00-١0 Cash and/or : Cash and/or Securities 
Securities in per Trustee's 6/1/;3 
Account Account Statement 


George Aldrich i 00-01212 Cash and/or | Cash and/or Securities 
Securities in per Trustee's 6/1/73 
عم‎ © 01121 Account Statement 


Samuel Winslow 00-01206 Cash and/or Cash and/or Securities 
. . Securities in per Trustce's 6/1/13 
Account Account Statement 


١ل‎ 


The cash and/or securities in each account are subordinated up to the principal amount of the Secured 
Demand Note; the Trustee takes no pcsition at this time with respect to the allowance of a cliin ror 
any cash and/or securities in excess of this principal amount of the Note. The principal amount of 
all the Secured Demand Notes with re-pect to which a claim was filed totals $5,613,825. 


LENDERS WHOSE CLAINS ARE SUBORDINATED 

FIRST TO CLAIMS OF CREDITORS OF 

WINSLOW, CONU & STETSON, INCORPORATED 

AND SECONDLY TO CLAIMS OF CREDITORS 
OF THE DEBTOR — 


ched schedule sets forth the Trustee's position with respect to claims filed by lencers 
ubordinated primarily to claims of creditors of Winslow, Cohu 4 Stetson, Incorpo: ated 
\tinrently to claims of creditors of the Debtor pursuant to 2/52 5 in effect between 
lenders on May 24, 1973 (the "Filing Date"). These lenders filed clains to tho:r 
r claims forms. To the extent such lenders are claiming "customer" status unía: 
Protection Act of 1970 (the "Act"), the Trustee has objected to such claims on 
6 6(c)(2)(A) (11) of the Act specifically excludes a subordinated lender from tt 
"customer". In addition the Trustee has taken the position, as set forth in the App: 
which this Exhibit is appended, that all subordination apjreements in effect between the le: 
Debtor on the Filing Date should be enforeed in accordance with their terms notwithstandin:: 
fraudulent inducement on the part of the Debtor. 
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Each subordinated lender on this schedule is being provided a list of securities in his 
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The Trustee proposes to continue to hold all such securities in segregation pending (i) certs 
he appropriate officer of Winslow that Winslow requires such property to satisfy the claims c? it 
and should the entíre corpus of such property not be so required by Winslow, (11) final determina 
availability of sufficient assets ín the Debtor's General Estate to satisfy priority debts undcr th 
tcy Law and the allowed claims of general unsecured creditors. 
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The proceeds of such sales which were in excess of the principal amount of the loans were returned to the 
Trustee by the banks. Such monies, which amount to approximately $679,000, are being held b: the Trustee 
in an interest-bearing account for the benefit of all subordinated lenders of the Debtor pen:íng final 
resolutions of their claims. 


Henry Wallace Cohu 


Charles Dana 


Jonn DeBranganca 


Jesse Reid Dietz 


James T. Higginson 


Philip Holden 


runrR<s WHOSE Taro ARE 
LENDERS iiO. bs CLAIMS AA" 


FIRST TO CLAIMS OF CREDITORS OF WINSI 
COHU & STETSON, INCORPORATED ANI SECONDLY 
TO CLAIMS OF CREDITORS OF THE DEBTOR 


Account No. Amount of Claim 


00-01200 Cash and/or 
Securities in 
Account 


. 08-5 Cash and/or 


Securities in 
Account 


00-01239 Cash and/or 
Securities in 
Account 


00-01233 Cash and/or 
Securities in 
Account 


00-01245 
Account 


00-01209 Cash and/or 
Securities in 
Account 
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Amount Allowed 


Cash and/or Securi: ies 
per Trustce's 6/1/43 
Account Statement 


Cash and/or Securi’ies 
per Trustee's 6/1/73 
Account Statement 


Cash and/or Securi-ies 
per Trustec's 6/1/13 
Account Statement 


Cash and/or Securities 
per Trustee's 6/1/73 
Account Statement 


Cash and/or Securities 
per Trustce's 6/1/73 
Account Statement 


Cash and/or Securities 
per Trustec's 6/1/13 
Account Statement 


Hane of Lender 


Grace Cutting McGrath 


Grace M. McOrath 


Craig Mitchell 


Charles Munroe 


Eugene Stetson, Jr. 


Jean M. Winslow 


Account No. 


00-01221 
00-01224 


00-01215 


'00-01218 


00-01203 


00-01236 


Amount of Claim Amount 


Cash and/or 
Securities in 
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Cash and/or 
Securities ‘n 
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Cash and/or 
Securities in 
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Cash 
Securit 
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of Lender Account No. 


Audrey Holden 08-09023 


Charles Munroe 08-90024 Cash and/or 
Securities in 
Account 


Estate of Herbert Lloyd 08-90026 Cash 
Secur 
Accou 


0 
O 00 
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Henry Merritt 08-90027 Cash and/or Cash and/ Se 
Securities in per Trustee's 
Account Account Staten 
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"Except to any extent first required to vay or 
provide for present ^nd future creditors of Winziow i 
arising out of any matters occurring prior to ternin2- 
tion date of the Winslow Subordination ÁArreemnent, any 
£ , 5 

E cash, security or other property in Customer's Accounts , 
shall remain subordinate to the claims of all general 
creditors of Corporation in accordance with this 


Agreement." 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
In the Matter 
of 
WEIS SECURITIES, INC., 
Debtor. 
TO ALL SUSORDINATED LENDER CLAIMANT 
NOTICE IS HERESY GIVZAÀ that 
A.M., in Room 201, Unit tes 
New York, New York is the tine d p 
the Fonoratie Roy Babitt, B tcy 
New York, to consicer the Ar t 
April. 23 , 197% of Hughes 5 
S. Redirzton, Trustee (the 
business of 615 Securities 
Amin Tlrustes's nO 
= | lenders of 
APPLICATIO! POR 
NOTICE IS FURTHER GIVEN the 
Appiication Vinecuein= 212 exhirits + 
at the Office of the Bankruptcy Clerk 
Courthouse, foley Square, New York, N 
PURPOSE OF THE ESARING 
NOTICE IS FURTHER GIVEN tha 
1974 relates to the Trustee's discesi 
filed by sudordinated lenders of the 
not consice> the merits of any opposií 
cordinsly, do not come to the heerins 
case or to submit proof with resrect 
n done at a later dote. The pur 
5 iy So 226652115 which subordinate 
to esecute their claims and to fix 
dispozi n of those claims by the Co 
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ure dates. 
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1974 at 
use, Foley Square, 
for a hearins before 
Southern District of 
ADD] d 
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y of the Trustee's 
zay 26 3 
: 239, United States 
earing on , 
duly and timely clair 
The Court will 
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ed to argue your 
cian, sil of whi.h 
» Ine 3 h 
the hearing will te 
rs wish to continue 
ees: fos the orderiy 
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GENERAL 


As of the date of this Notice, the Debtor's Gener: 
Estate has assets of approximately $2,900,000.00. There 45 no 
assurance nor can 1 reasonably be anticinated t! the values 
of the assets in the General Estate will be subs! {ally in- 
creased prior to the closinz of the estate. The: re, it 15 
likely that the clains having first priority by l:., the costs 
and expenses of the administration of the estate, and the cias 
of general unsecured creditors will totally consume the availadie 
assets and that there w 11 be no dividends paid to subordinated 
lenders. whose claims to subordinated property may be allowed 
ALLOWANCE IS HOT TO BE EQUATED WITH PAYMENT 
The Application deals with the questions of whether 

(1) the claims filed by subordinated lenzers of the Debtor are 
to be 2llowed or disallowed by the Court, and (41) the subordin2- 
tion asreements between the lenders and the Debtor are to be 
enforced in accoraance with their terms. The final distriv- 
tion oi the assets of the Debtor's General Estate will be m2ce 
with respect to clains allowed in 25 with the priorities 
establisned by law and the aforementioned subordination &$57ce- 
ments.  Accoréinzly, the allowance of 2 claim does not necessarii 
mean chat the clain will be vaid in pert or 4n full; it meens 
merely that the claimant will, be entitled to share 4n the assecs 
of the estate, if there ere any available to be distributes “9 
subordinated lenders after satisfaction of the claims o^ sensor 
creditors. In any case, no payments or dividends will be p 2 
until the closing of the estate and the conclusion of all maver-= 
matters relating to 4ts administration. The Trucs ee CIN 

te when the closing will taxe place. “he „ine " 

ation proceedings such 5 this from 2 metier $3 

depending upon, among other factors, the com ene 

e. 
PROCEDURES FOR FILING OPPOSITIONS 
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PARTICIPATIO! I: THE HEARING OPE! ALL INTEPESTED PAR 

NOTICE IS FURTHER GIVE: at all claimant 
parties in interest e entitled be present and 
the time of the hearing and ma represented by 2 
Hovever, no oppositi to the Ap ation or to, the 
objections to or disposition of claim will be 
by the Court unless it has been d in writings 
Hubbard £$ Reed as above prescrib5 6152153555 an 
in interest who do not 022556 the ustee's Applica 
Trustee's position with respect to any claim need n 
nor need they file written oppositions. 
NECESSITY OF OF WRITTEN OPPOSITIONS A 
APPEARING am 

NO GIVEN that, if the Trust 
jected to you u oppose the Trustee's ob 
must not only n opsosition to the Trust 
end furnish s Eubbard & Reed, but vou 
reores Deza” at the hearing © 
ا ےھ ہے للا بکد‎ 
Appl J to vrosecute your oc 
or e to have withdrawn vour o! 
BY ORDZR OF THE COUR 
Dated: New York, “New Yor! 

» 197% 
Roy B&sbitt 
Bankruptcy Jucse 
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EXHIBIT E TO NEWLON 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SOL KITTAY, Applicant, 
-àpgainst- 
EDWARD S. REDINCTON, as Trustec, 


Respondent. 


ATE OF NEW YORK 


COUNTY OF NEW YORK 


HARVEY J. BAZAAR, being duly sworn, deposes and 

l. I ama Certified Public Accountant and a member 
the accounting firm of Coopers & Lybrand, 1251 Avenuc of 
Americas, ler York, New York. I make this affidavit in 
of the Trustee's motion for summary judgment regarding 
Application to Keciaim Property filed by Sol Kittay. 

2. One of the principal arcas of my practice, to which 
I devote approximately eighty percent of my timc, is stock- 
brokerage auditing. I am National Chairman of Coopers & Ly- 
brand's Industry Committee, Security and Commodity Brokers, Ex- 


chances and Services, and in this capacity I deal regularly with 


various regulators of broker-dealers in securities, including 


both the Securities and Exchange Commission ("SEC") and the deu 
York Stock Exchange, Inc. (the “Exchange"). 1 have participated 


in or assumed responsibility for between sixty and seventy-five 


Exhibit E to Newlon Affidavit 


193. | 


broker-dealer audits in the last three years, about half of 
whicn have involved Exchange members. I am a member of the Sub- 
committee on Brokerage Auditing of the American Institute of 
Certificd Public Accountant$.'I am familiar with the changes in 
recent years (both proposed and effective) in rules re 
lers and have had, and continue to have, responsibi 
for commenting to regulatory authorities on such rules on behal: 
of Cropers & Lybrand. I am also responsible for training the 
professional staff used by Coopers & Lybrand in conducting 
brokerage audits and conduct periodic seminars and training 


Mi 


sessions for such personnel. I was a consulting editor for The 


Stocy arze A reference Manual for the Securities 


- 


3. As a member firm of the New York Stock Excnance, 
Inc. (tne "Exchange"), the Debtor was subject to the "aet c3; 
rules" (Hulc 325) of the Exchange. For purposes of Rule 325, 
"net capital" is essentially the net worth of a broker-deaier les 
the value of illiquid assets and a certain percentafe o 
market value of proprictary sccurities. Net capital 
both the SEC and the Exchange as a fund of liquid asse 
able to pay claims of customers and creditors of a broxer-deeler, 
including, other broker-dealers. Kule ‘325 provides that a brozer- 
caler (such as the Debtor) which carries customer accounts must 
not allow the ratio of its "aggregate indebtedness" (total money 
abilities less specific exclusions) to nct capital to excccd 

« 

4. Under Rule 325, securities and cazh contributed to 


bro' er-deaJers pursuant to subordination agreements approved by 


tne Exchange are ineludible in "net capital” and are specificaliy 


oe 


excluded from "aggregate indebtedness." This treatment of sub- 
194. 
f 


ordínated capital ı5 explained on pares 102-103 of the Audits for 


Brokers and Dealers in Sccuriticz (the “Audit Guide") wnich was 


issucd in February 1973 by the American Institute of Certifica 


n 


Public Accountants. Xerox copies of paces 102-103 ("Computatio 


of Not Capital and Capital Ketio") arc annexed hercto 25 


broker-dcale^ in complying with such rules. 


+ 1 ^" Cr: "EI | Pa”? aĵ 
Reflection of Subordinated Capital 
on the Droker-Dcaier's Balance Sheet 


5. On the Debtor's balance sheets and 


ments, copics of which I have reviewed and are annexed as Exhibits 


4 5 " A + ka 14 ~ C., 501 
Was listed under the heading "Sutor 


ie t Foytty.% "rs 14€ TI ad 13 "atas 
holders' Eculty. Liabilities subordinated to all claims of 

^ Aine! 4 ۹4 5 TETT 1 ^! - Hee a top. ? net 5 QU 
general creditors” is lis* d directly above "Stocrntolcers' equity 


ama 
. 


under the headin 


ín the sample balance sheet wnich appears at paces 159-161 as Ex- 
hibit E to the Audit Guide. A xerox copy of the sample balance 
sheet is annexed hereto as Exhibit B. 

6. The reason for the above-described accounting treat- 
ment of subordinated capital ís that such capital has characte 
4stics sufficiently analogous to stockholders’ equity to Just 
its being reflected in a similar manner. Since the claims of sub- 


ordinated lenders, like the claims of stocxholders, are suvor- 


dinated to clains of general creditors, the two types of capital 


ore treated similarly in statements intended for 


tomers, creditors and other members of the public 
7/7 
7 
2 
e V 
o"? // ٠ 
ل‎ e A , d > 
Ps — سفت‎ — —— 
9 ثم‎ ٠ Harvey 
i : 
Sworn to before me this a 
M 
P ay f December ! 
9tn day of December, 1974 
ls MA x 
_ 94 د ل کی سے ہا‎ A دمحا‎ 
WoL ary + لم ل 0 نا‎ 6 7 
Aa. us th ^ 
leery "- a $45 
" Le 
a. st 
«ocu we Fears Iun 30, 18) 


4 nrc 
LY5 
use by cus- 
(^L 
MOS £4 

d Wi 
Je bataar —— 

, ', 


LIP —— إل‎ 


PTE 


EXHIDIT A 


7 
The margining of accounts conte. ' 1te? ‘hat consideration be 


th respect ^etual commit- 


given to margin required wi 
ments such as "when issue 

" 1 1 an 
delivery” transactions and put and call op 


when distr a. and “delayed 


Comnutation of Net Capitel end Capital Ratio 


Before completion of the examination of the Answers to Finan- 


cial Questionnaire, the indeper 
quired to verify the computation of net capital and the capital 


ratio of the respondent as of the audit date in accordance with 


accountant 15 rc- 


the rules of the Securities ar Exchange Commission or of the 
securities exchanges of which the respondent is a member. He is 
also required to review the procedures followed in making the 
periodic computations required under provisions of Rule 17a-3 
(a) (11) of the Securities and Exchange Comniission. The various 
nct capital rules specify the maintenance of a minimum net cap- 
ital and establish maximum permissible ratios of aggregate in- 
debtedness to net capital. 

Net capital is basically the net worth plus, where applicable, 
subordinated indebtedness of a broker or dealer less (1) assets 
which cannot be readils converted into cash and (2) certain 
percentage reductions, referred to as haircuts, in the market value 
of proprietary securities 

f 


"Aggregate indebtedness” is the aggregate of certain liabilities 


1934 and n av be defined generally as t stal money liahi 


as sct forth in Rule 15c3-1 of the Sccuritics Exchange Act of 
١ 
1 


5 
cluding arnounts payable to general partners and excluding in- 
debtedness (1) adequately collateralized by securities exempted 
from registration under the Securities Exchange Act of 1934 
otherwise than bv action of the Securities and Exchange Com- 
mission, (2) adequately collateralized entirely by proprictary 
securities, and (3) subordinated to claims of general creditors 
under approved agreements. 

The rules, regulations, and instructions ;clating to the compu- 
tation of net capital have been made quite extensive in an 
attempt to provide for the proper handling of a myriad of trans- 
actions. Since the number of situations a broker or dealer may 
engage in is limited to some extent only by his imagination, & 


standard form which raay be used to insert figures to arrive at 
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net capital loes not appear to be practical. However, examples 


of a computation 
Exchange Act (1934) Release No. $02 
as Accounting S \clease No. 107 of the Securities and 
Exchange Commission). ١ 
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merous varist 


are provided in Exlubit R and in the Sec ritics 


i (which is also identified 
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independent public accountant asce 

plicable in cach case, and (b) that he is familiar with the current 

provisions and interpretations of such rule. 
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Computetion of Formula for Determinetion 
Of Reservo Requirement 


the Sccuritics and Exchang 
sion adopted Rule 15c3-3, under the Securities Excha 
1934, which became effective January 
vides, among other thing l 
pute on a weekly basis the amo: 
held in excess of funds deployed 
activities and, further, that such an 
a “Special Reserve Bank Account for the Exclusi 
Customers” at 2 
with a detailed formula whic 
also requires a broker: concern to promptly 
possession or conti” of èi fully-paid securities and excess mar- 
gin securities carried for the account of customers and ré uires 
him te act within designated time frames where possessicn or 


control has not been established. 


o 
w 


» 
1 
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i times. The computation is made ir 


[ 


The independent public accouniant should review the pro- 
cedures and controls of the brokerage concern relating to this 


t 
satisfy himself that the procedures and controls ia effect provide 


i 
tcasonable assurance of compliance with the Rule. 


Report to Bs Rendered on SIPC Annual Assessment 


The Securities and Exc’ ange Commission, in its Release No. 
9763, amended Rule 17a-5 by the addition of paregraph (b) 
(4), effective October 15, 1972, which requires certain ex- 
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. STANDARD STOCKBROKERAGE CO., INC. AND SUBSIDIARIES 
Consolidated Statement of Financial Condition EXHIBIT E 
December 31, 19X2 and 19X1 


Cross 
Reference Assets 19X2 toxi 
A-1 Cash $ 271475 $ 29472 
2 Cash segregated under Cominedity Exchange Act 50 10,000 
3 Deposib with clearing organizations aml othen TAS m 700 0 
^ Receivable frum brokers and dealers (Note 12) 25,476, 27 MAIN VA 
5 Receivable from customers* (Note 17) 49,624,721 4A N71 nn 
6^7 Securities owned! (Note 1): 
At market value 
Obligations of the U, S. Government $ 0000 . Y 624.7% 
State and municipal obligations SIRON j 515,40 
Corporate bonds esm 000 6531211 
S:u Ls 119017 10.011 xo 
Warrants SNAN 7 5415 
22,119,547 14 7H 157 
8 Securities not readily marketable, at estimated fale valve; 
(cost, $8,900,000) BNO 5 25n 055 
235mm 23.5n.072 
8 Other investments not readily marketable, at estimated fair value; 
(cost, $525,070) 300,00n 550,0 
9 Secuntics beurowed under subordination agreements, 
at market value 621,725 5,171,725 
10 Secured demand notes collateralized by marketable securities 3.215.774 3,215,771 
12 Membenhips in exchanges 
Quand by the Company, at cost (market value: 19X2, 
$3 (69) U 9) 1X1, $2,200.00 ) 2.100.0n 2,100 rn 
13 Contributed for the use of the Company, at market value qun 40n rr 
14 Furniture, equipment and leasehold improvements, at. cout, met et 
secumelated depreciation and aimnrtization: 19X2 $1,425,245; 15X1, 
$540,210 (Note 1) 4,041,769 INN TT 
15 Other assets 721471 (40,121 
3125,57: 241 S115,749.2A 
ge E -s r . - 
Continued 
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Nestes poar alele (Note d PRL es 
Crthee halihitie. 


Libitities تاحولل سلس‎ der e Lims off general creditor (Note 5); > 
Market vale. of securities amd cash af 3 noon $ 0,881,725 


3,215,773 


Pursuant to secured demam! nte collateral ayeecnests 


Market value ef eu hange memberships contributed for tt 
use of the Company 


375.000 — 10,272,408 


PPP e e — — a o 


Minority interest In consolklates! subsidiary 
Commitments aml contingent Habilities (Note 9) 


Ste holders! equity (Nite 0 and 8): 


15 cumulative preferred stock of $100 por value per share; 
~alecinable at 2105 p" share plus 27 cored dividends, 
Am Sorized 100,000 shares, ine anc t atstanding 
540,000 shares 3,000,000 

Coco nimn ste A without par value, Authorized 2,500,000 


shares; ised! 1,500,000 shares 6,289,000 


2,200,000 


27,433,172 
40,927,172 


Additional patd-in capital 
Retained earnings (Note 10) 


Less, Cunnam etek fn treasury, 19N2, 
190,100 shares, 9X1, 19),000 shares, at cost 1.200.000  $9,727.172 


DIAS 


The aceempanying notes are an Integral part of this financial statement. 
“Valuation reserves «bomb Ke chown parenthetically, if material. 


ALi wat 
ZIMA 
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9 5,581,272: 
3,213,773 


400,000 $9, 7, 4 


e 


3,000,000 


6,253,000 
2,200,000 
21,087,239 


-». 


1,198,000 33.374.229 


3115746 24 


Includes adjustment for pint trading accounti=sce explanation of cross reference (c), in En- 


Mbit D, Part L 


Cross referens are to account balances as shown in Answers to Financia] Questionnaire. 


EXHIBIT F TO NEWLON AFFIDAVIT 


UN] D STATES DISTRICT COUNT 


SOUTHER DIGTHICT OF NEW YORK ~ 200. 
EE E E E Gh ere me Se AEA 
In the matter of : 

WEIS SECURITIES, INC. 2+ 13 Civ. 2332 
Debtor. : AFFIDAVIT 

SOL KITTAY, Applicant, : 
-apaíinst- " 
EDWARD S. REDINCGTON, as Trustee, E 
Bespondest. T 


JANET BELSKY, being duly Sworn, deposes and says: 

l. lama supervisor of the Trustee's Administrative 
Staff and have been employed in this capacity since snortiy 
after the Trustec's appointment. I make this affidavit in sup- 


port of the Trustee's motion for Summary judgment with respect 


«to the Application to Reclain Property filed by Sol Kittay. 


E 3 Prior to the filing date of the proccedings hercin 
I had bcen employed continuously by the Dcbtor for a period 
of more than seven years. On September 22, 1970 i became a 
Senior Vice-President in Charge of Operations of the Debtor anc 
occupied that position continuously until the filing date. In 
the course of my duties I became familiar with numerous books 
and records of the Debtor, including those quarterly and annual 
Printed financial statements distributed to the public by tne 


Debtor. `, A : i 


Exhibit. F to Newlon ACtidavit 


y » 


3 (hereto as Exhibit A 12 a copy of the Debtor's 
205; 
audited :* tal statemen, dated as of ay 26, 1972. Annexcd 
hereto as Exhibits 5 and C, respectively, are copies of she 
Debtor': printed Statements of Financial Condition dated as of 
November 25, 1972 and February 23, 1973. 

4, Exhívits A, 5 and C are duplicate coples of the 
financial statements prepared by the Debtor or its auditors 
for distríburion to customers, creditors and othe> members of 
the public. Duplicate copies of Exhibits A, B and C were mailed 
or distritutod by hand to such persons prior tg tre filing Gate. 

5. Since my duties with the Debtor die not inciud« ace 
counting functions, I have 54 knowledge of the truth or ac aracy 
of any of the ficures listed on Exhibits A, B and C. Such 
Exhibits are, however, accurate copies of the forn in which the 
Debtor's assets and liabilities, including its subordinated 


capital, were represented to tnc public. 


Sworn to before me this 


9th day of December, 1974 
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WETS. VOISIN 4 CO... INC. 
AND SUBSTOIARIES 


REPORT ON EXAMINATION OF CONSOLIDATED FINANCIAL STATENENTS 


YEAR (52 WEEKS) FADS LAY 25, 1872 
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“CONSOLIDATE 


„Cash - $ 1,842,397 
Deposits with clcari 


29 organizations and others 753,033 


Receivables from brokers and calers (Note 4) 


8,775,852 
Receivables frcm customers (Note 4) 76,376, 206 


Secured demand notes of subordinate’ lenders (collateral - 
1z2d by cash of 528,266 enc 


securities, at quoted 
market $6,625,570) (Note 5) 
Miscellaneous receivables (Note 9) 
Securities owned (Note 6, 


Securities hel under subordination agreements, at 
3 
quoted market (Note 5) ; $ 


Exchange memborshi ps 


Cwned, at cost (1 sales prices $3,044,606) 
Held under subore i egreemezts, at last sales 
prices (Note 5) 


421,494 


fice furniture and fixtures, at 
mortization and depreciation 


Leaschold improvements, of 
Cost, less accumulat=4 3 


of $1,008,058 (Note 7) 


3,513,321 


Excess of investment cvor yet assets acauired, less 
accumulated emortizetion of $75,465 (Note 3) 2,217,403 


Miscellaneous other assets (Note 3) 


اھ 


2,396,602 


$115,529,851 
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LIABILITIES AXD c 


STOC:IIOLDERS* 


QUITY 


—EQU 


short-term bank loans, collateralizeg by customers! | : 
margin accounts securities $ 47,575,000 
short-term bank loans, collateralized by secu 
owned by the Company 
agreements 


rities 
Or covered by subordination 


6,912,245 
Payables to brokers and dealers (Note 4) 


14,311,794 
Payables to customers (Note 4) 


16,770,379 
Securities sola but not yet purchased 
(Note 6) 


2,967,457 
Accounts payable aná accrued expenses (Note e) * 2,952,582 
Due to lessors on lease contracts cepitalizeg (Note 7) 1,475,215 
Subordinated liabilities and stockholders' equity: 
Liabilities subordinated to all claims of 
general creditors (Note 5) 


$14,977,921 
Stockholders" equity (Notes 


9 and 10): 
Capital stock 2,374,800 
Acditional paid-in capital 2,767,078 
Retaincd earnincs 3,811,397 
—— 911,397 
> 8,953,275 
Less treasury stock, at cost 2 1,366,017 


— rÓÓ—— Ó € بك“‎ 
—2.587,258 22,565,125 


Contingencies and commitments (Notes 11 and 12) 


eee 


$115,529,351 
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1633 BROAOWay 
NEW YORK NEW YORK, 


July 21, 1972 


Bcerd of Directors 
Weis, Voisin ع‎ Ce... Inc, 
New York. New York 


We hate examined the accompanying consolidated balance 


sheet of Weis, Voisin & C5. 


E H Û 


Inc. and Subsidiaries as of May 26, 
1972, and the related Statement 


8 of earnings, stockholder 


5 equity 

E and changer in “financial POsition for the year (52 weeks) then ended, 
Our examination was made in accordance with generally accepted 

E auditing Standards, and accordingly included such tests of the 

BJ acecunting records and such-other auditing Procedures as we con- 
Sidered necessary in the circumstances, 

EJ 1 ‘In our opinion, the consolidated financial statements 

« referred to above present fairly the financial position of Weis, 

EJ 


Voisin 4 Co., Inc. and Subsidiaries at May 26, 1972, the results of 
* their Operations and changes in their financial Position for the 


year (52 weeks) then ended, in conformity with generally accepted 


the Preceding year, 
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Revenues; 
Commissions: 
Customers 
Clearing brokers 
Investment banking 


Principal transactions (Note 6) 


Interest 
Fees 
Other 


Expenses: 
Employee compensation 
Commissions - clearing brokers 
Floor brokerage commissions 
Interest 
Office and equipment rentals 
Communications 
Other operating expenses 
EARNINGS BEFORE TAXES ON INCOME 
Taxes on income (Note 8) 
NET EARNING 


Weighted average number of common and 
common equivalent shares outstanding (Note 1 


Earnings per common and common equivalent 
share (Note 43) s 


$19,160,657: 
762,74: 


5,191,186: 
2,288,355: 


$15,575,609 
456,247 
892,825 
3,120,501 
3,024,609 
2,596,221 


4,394,017 2 


3) 234,20: 


Sce noten to consolidated financial otatemcnto 
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or 


STO^vnotnraS* EQUITY 


Ceca. v5n 


Class A Class B e = Additional 
par $1.00 ar $l. 1 P > ass Geis fe 
51,00 par $1.09 c Ear $100,00 par $200.00 Amount ممه‎ ptt es 
Balance, June 1, 1971 150,000 150,000 : 11 io it 
; $1,924,800 $2,469,921 $2,789, 123 
Issucd 


1,000 450,000 95 
cuss of preeeeds over cost of . 2 
zt sold: 
Class A - 29,375 shares 


Class B - 40,750 shares 17,827 


279,330 
Met earnings for the year (52 weeks) 


ended ray 26, 1972 


————— 1,022,274 
Balance, May 26, 1972 150,000 


=a . $2,174,900 52.767.078 — 33.811.557 
—— 9 2 
LL 


Pref rre 
Class? 
1.00 par $1.00 par 71909 Cost 
Balance, June 1, 61,375 24,124 6,412.5 $2,162,929 


€ 


Purchased 7,052 17,546 62. 935,057 


sold (29,175) (40,759) 


— — 


Balance, May 26, 1972 39,052 920 5 = $1,366,017 
. = 


See notes to consolidaM financial statements 
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AND SUNSIDIARLES 


CONSOLIDATED STATEMENT OF CHANGES IN FINANCIAL POSITION 


YEAR (52 WEEKS) ENDED MAY 26, 1972 


Source of funds: 
Operations: 
Net earnings 
Non-cash charges - depreciation and amortization 


$ 1,022,274 
538,410 
1,560,684 
Increase ir 
Short-term ba leans, collateralized by 
customers’ marcin account securities 
Short-term bana oans, collateralized by 
securitic . owned by the Company or 
covere: by subordination agreements 
PayaL'c to brokers and cealers 5,062,360 
Payable to customers 5,642,:27 
Securities sold . vi not yet purchased 2,833,092 
Liabilities subordinated to all claims 
of general cv.citors 6,474,117 
Proceeds from issue of preferred stock 450,000 
Proceeds from sale of treasury stock: 7 
Cost 
Excess of procceds over cost 
Other sources 


31,073,040 


3,612,245 


1,631,969 
297,157 
61,550 


60,698, 


Application of funds: 
Increase in: 
Depcsits with clearing organizations 487,317 
Receivables from broxers and dealers 4,064,603 
Receivables from customers 42,799,812 
Secured demand notes of subordinated lenders 4,226,794 
. 1,397,252 


Miscellaneous receivables 
Securities owned 
Securities held under subordination agreements 


Exchange memberships owned 
Exchange memberships held under subordination ag:eements 


Miscellancous other assets 


Purchase of leasehold improvements and furniture 
1,937,996 


and fixturos 
Excess of investment over net assets acquired 2,217,423 
835,057 
کک کک کے‎ 


Purchase of treasury stock 


1,750,911 


61,095,017 


$ 396,476 


aa a 


Decrease in cash 


See notes to consolidated financial statemento 
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NOTES TO CONSOLIDATED FINANCIAL ST 
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1. PRINCIP:.rTS 


The consolid 
of Weis, Voisin & A 
of operations of 


acquisition. All signi 


have been eliminated in consolid 


2. ACCOUNTING 


In 1972 the Company adopted a fiscal year consi 
Sd. t 


fifty-two or fifty-thrce week period ending the last F 
Prior to 1972, the Company's fiscal year ended on May 


3 5 


Security transactions are recorded in 
settlement datc. `O ssion ānd related expens 
actions executed but not settled are accrued on financial 
dates. 
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da ACQUISITIONS: 


Shelia, Hocustia & Troita, Inc.: 
ctonez 1, 1971, the Company acqu 
assumed certain specified liabil 
inc. (SHT), a former member 
This acguisition has been ac 
investment over net assets 
ver ? twenty-year period. 


t‏ — شسةه 


As part of the purchase agreement a subordinated lender of 
SH&T agreed tu occome a suvordinated lender of the Company and to 
indema:fy the Company to a maximum of $4,000,000 in the event thc 
assumed lievili.ies exceeded the acquired assets. Through May 26, 1972 
the liaoilitics assumed exceed the assets acquired by approximately 
$750,000 which is included in miscellaneous other asscts. 


LÀ 
Thomas J. Deeqan Comnany, Iac.: 
ER MEE e EDE 


As of July 1, 1971, the Company acquired the outstanding 
Capital stock of Thomas J. Deegan Company, Inc. in exchange for 
3,590 shares of its 1% cumulative convertible preferred par value 
$100, Cluss B stock. The Company is accounting for this acquisition 


as a purchasc. 


MM —MÀ ee ID موو‎ [NON sil - t . 1 5 A m 
م كن‎ a © .عا‎ Aare UATE Us ELLA Vo 7372363 ay BI ALI nt eum! mtn 
lil T —— F 
. ee .. «tem. 


od لط‎ bt لط‎ bel لط‎ E 


bi hd 


2 


l 


| 


5 


{ + 


ik 


LHI 


0 
- 


ta Ll LL E‏ لا 


bi xen 


* ^9 een teoa de core hem ameti t 


Baadft 05.2 ante 6-9, m VS A عن‎ m عا‎ : 
Dew ns ATA PA کے هه عت‎ 


t... .. te. dk so... X 


210. 


TOUCHE ROSS & CO. 


4. RECEIVABLES FROM AND PAYABLES TO BROXERS 
AND DEALERS AND CUSTOMERS: 


_ The components of receivables from and payabies to brokers 
and dealers as of May 26, 1972 are as follows: 


Receivables from and payables to customers repres 
dollar balances arising in connection with normal cash anc 


Securities failed to deliver $ 5,246,870 
Deposits paid for securities borrowed 2,641,600 H 
Otner 887,382 
Total receivables from brokers and | 
dealers $ 8,775,852 | 
Securities failed to receive $ 5,642,689 | 
Deposits received for securities 
loaned 8,433,450 
Other 235,655 
Total payables to brokers and dealers $14,311,794 
"Fails" represent the contract value of securities which have not bee 
received or delivered by settlement date. 
| 
| 


30 


transactions. The receivables are coilateralized by securit heià i 
by the Company wnich are not reflected in the accompanying C oii- i 
dated financiai statements. Free credit balances totaling a oxi- 


mately $6,792,000 at May 26, 1972 are included in payables 
customers. Accounts of officers, directors and stockholders are 
included in receivables from and payabies to customers since they ar 
subject to the normal terms and reguiations as to paymert and, in th 
aggregate, are not significant. 


5. LIABILITIES SUBORDINATED TC ALL CLAIMS OF GENERAL CREDITORS: 


rs cn dnt ca a > 


Certain creditors of the Ccmpany have Sisr.ed agreements 
subordinating their deoentures, exchange memberships or securities 
accounts to all claims of general cred.cors, and thus the respective 
amounts are available to tue Company ir. computing net capital under 
the New York Steck Exchange ruie regarding capital requirements (see 
Note 10). These agreemencs gencraiiy specify reicase, payment, © 
yedemption no less than six months foliowing the date cn which the 
lender demands termination subject to approvai of the New York Stock 
Exchange. These liabilities at May 26, 1972 are summarized as 


^ 4 e 
'ollows: Rate of 


Debenturcs 27-10% $3,110,275 
Secured demand notes 8% 4,255,000 
Exchange memberships 6 - 8% 421,494 
Equities in securities 
accounts: 
Securities at quoted market 2.85; 5,460,751 
Caoh 4 - 10% ' 21,730,401 
$14,977,921 
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6. SECURITIES OWNED: 


Securities owned at May 26, 1972 consist of the Company's 
regular trading and investment ¿ccountg and are summarized as 
follows: 


Marketable securities - at quoted market: Cost 


U. S. Government bonds $ 330,200 332,560 
Municipal bonds 175,800 162,587 
Corporate debcntures and note 69,715 69,608 
Corporate stocks i 1,730,167 1,745,421 
Arbitrage (convertible within 30 days) 4236, 572 1,151,459 


3,542,457 3,461,635 


Securities not read , marketable - 
at fair value 49؟‎ 8 


$4,4 265 
Marketable securities sold but not yet 
purchased - at quoted market: 


Corporate debentures and notes $ 24,734 
Corporate stocks 1,682,327 
Arbitrage (convertible within 30 days) 1,260,395 
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Quoted market has been determined by reference to avail- 
able quotations as to marketable securities. The fair values of 
securities not readily marketable have been determined by management. 
Fair values 3 determined are, in the aggregate, not less than cost. 


The increase in unrealized appreciation on securities 
owned for the fiscal year ended May 26, 1972 of $285,516 is included 
in principal transactions 5n the statement of earnings. The effect 
on net earnings (after taxes) is $172,667 or $.73 per share. 


7. LEASEHOLD IMPROVEMENTS, OFFICE FURNITURE AND FIXTURES: 


Leasehold improvements, cffice furniture and fixtures 
include approximately $2,300,000 of such assets acquired under lease 
contracts. The net book value of these assets of approximately 
$1,700,000 collateralizes the amounts due to lessors on lease 
contracts capitalized. The Company computes depreciation and amor- 
tization on the straight-line method for financial statement purposes 
{see Note 8). . 


8. TAXES ON INCOME: 
JAMES Ove litio: 


Taxes on income indicate a significant variation in the 
customary relationship to carnings before taxes on income due to th? 
effect of the different tax rates applied to ordinary income and 
capital gains, and because federal taxes on income were reduced by 
$113,000 of investrent tax credit. The Company accounts for the 
investment tax credit by use of the flow-through method. Deferred 
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2-074 of $26,690 na 
Gepreciazion and avortizat 
furniture and fixtures acq 
doubdie -declining balance m 
sine meznos for financial 
taxes on income ($564,000 
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ments) at May 26, 1972 is 
expenses, 
9, STOCKHOLDERS’ EQUITY: 


The capital stoc 
following at May 26, 1972: 


Description 


Common, par value S1, 
Class A (voting) 


Common, par value S1, 
Class B (non-voting) 

Preferred, par valve 

$100, Class A 


Prererred, par value 
$100, Class B, 
% Cumulative, 
convertible 


Preferred, par value 
$100, Ciass C, 
$5 Cumulative, 
convertible 


Preferred, par value 


$100, Class D, 
% cumulative 


The Company 


Option arante 


Shares equal to 2% of total 
Class A and Class R com- 
mon stock issucd and 
Outstanding at the 
exercise date 


10,907 shores 


2,000 chares 


k of the Company is composed of the 


has granted stock options (at Option prices aot 
less thaa fair market value as deter 
nated lenders to purchase Class B, 
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ve been provided on the difference in 


ion for leaschold improvements, office 

uired since June 1, 1971, computed by the ° 
ethod for tax purposes and the straight- 
reporting purposes, The liability for 

after reduction for estimated tax pay- 

included in accounts payable and accrued 


| 

Number of shares | 

Autho- Out- In i 

rized Issued standing treasury Amount | 

150,000 150,00C 110,948 39,052 $ 150,000 

150,000 150,000 149,080 920 150,009 | 

55,000 16,248 10,273 5,975 1,624,605 | 
3,500 3,500 3,500 - 350,000 
2,500 1,000 1,000 - 100,000 
10,000 - - 5 0 A 
$2,374,600 


mined oy the Company) to subordi- 
non-voting comuon stock as follows: 


Exercise amount Expiration date 
% of total stockholders' 1976 
equity at exercise date 
$25 pcr oharo 1975 


$35,000 


١ 


Upon terminat: 
Of cubordina- 
tion agreement 


L] 
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AS vt 
The exercise of these options is subject to the written approval of 
the New York Stock Exchange. 


Subject to certain anti-dilution provisions, the 3,500 
shares of Class B preferred stock are convertible, in whole but not 
in part, into 3,500 shares each of Class A and Class B common stock 
and the 1,000 shares of Class C preferred stock are convertible, in 
whole but not in part, into 2,000 shares of Class B common stock. 


As of May 26, Ranta $766,000 included in miscellaneous re- 
ccivables in the acco nying consolidated balance sheet was due from 


which, in the opinion of manacement, will be resolved with no 
material adverse effect on the financial condition of the Company. 


employees in connection “with the purchase of the Company's capital | 
stock. 5 
| 
10. NET CAPITAL REQUIREMENTS 1 
| 
4 : : ; : | 
The Company is required to comply with a New York Stock | 
Exchange reg sulation which provides that the Company maintain a 
ratio of aggregate indebtedness to net capital, as defined, not 
exceeding 15 to 1. The excess net capital as computed under this 
rule was approximately $2,878,000 at May 26, 1972. 
LL. COMMITMENTS AND CONTINGENCIES: 
There are various lawsuits pending against the Company 
| 
t 


Aggr 
material noncar 
$34,650,000 pay 


3 D 


ate rental commitments at May 26, 1 
ellable leases for premises were ap 
ble as follows: 


U wo 


à 


Fiscal year ending Amount 

May 25, 1973 $ 3,000,000 
May 31, 1974 2,825,000 
May 30, 1975 2,875,000 
May 28, 1976 2,750,000 
May 27, 1977 2,725,000 
May 26, 1978-1991 20,475,000 


In the normal course of business, the Company enters 
into underwriting commitments. Transactions relating to under- 
writing comvitments which were open as of May 26, 1972 and 


subsequently settled, had no material effect on the financial state- 
ments at that date. « 


12. PROFIT SHARING PLAN: 


The Company has a non-contributory profit sharing plan, 
qualificd under the Internal Revenue Code, which covers substan- 
tially all empioyees with more than one year's service. The plan 
is funded through a self-administered trust and may be terminated 
at any time by the Company. Contributions to the Trust are made at 
the sole discretion of the Company's Poard of Directors. The 
amount charged to income during the year was $150,000. 
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13. EARNINGS PER SHARE 


RES 

Earnings per common share and common equivalent share were 
computed by dividing net earnings by the weighted-average number of 
Class A voting and Class B non-voting common shares and common share 
equivalents outstanding during the year. The number of common share 
equivalents outstanding included, (1) weighted-average of 6,417 shares 
issuable on conversion of the Class B preferred stock, (2) weighted 
average of 1,360 shares issuable on conversion of the Class C preferred 
Stock and (3) 600 shares issuable on exercise of stock options which 
are dilutive. All other stock options outstanding are anti-dilutive 
and are excluded in computing earnings per share. 
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STATEMENT OF FINANCIAL CONDITION 

ASSETS 

C 35^ 

Ocrosis with c'eanng organizations and others 

Recereahics trom brokers und dcalers 

ficceivatbies from customs 

Secured demand notes of subordinated lenders 
(collaterahzed by sccuntbios, at quoted market 
$5,951,196] 

Misceliancous receivables 


Secun os in tim trading and investment accounts: 


Marketable sqcurntes at Quoted market 
Secunhes not readily Marketable, at fair value 
Secuntes held under subordination agreements, 
a! G.c'ecd market 
¢! ın and 
plus CQurty IN ur.Q:stribuled carnings 
Exchar rer $ 


OCaned, at last sates prices $606,138) 


Hels unde hon aqrcerment, at last sales prices 
Leasc^o d improvements. office lurmiturg and fatures, 
atc fess accumulatod amortization and depreciation 


of $326.629 
Excess of invesiment over net assols acquired, 
tess accumulated amortization of $115,000 
Miscellaneous other assels 


LIABILITIES AND STOCKHOLDERS' EQUITY 


Short-term bank loans collateralized by 
Customers Margen accounts securtics 
Short term bana ic $ Collaterahzed by 
b, Ihe Company or 
vbord«naton agreements 
Ohers and dealers 
Payadies to customers 
Securit es sold bul not yet purchased 
à! Quutcd 31 
Accounis payable and accrucd expenses 
Due Intessors on lease contracts Capitalized 
ated liabililics and stockholcers' equity: 
66:١0 to all claims of 
cuors (Noto 1) 
5ج‎ equity 
siock (Hole 2) 
Adtitonal pardan capital 
Retained earnings 


Payavics to 


Lad 
داص‎ 5$ 


Less treasury siock, at cost 


Contingencies and commitments (Noto 3) 


advances to subs: diaries, al cost 


to ujn نات‎ 


NOVEMGER 24 


Lad 
c4 
© ب ود‎ 
ooo0. 
Mw = 
بے‎ UC) ^9 


$118 861, 


$ 52,925,000 


6.455.020 
14,550,000 
12,181,592 


19,814,538 


7.709,41 


$116,861,273 
a 


fe. - 


NOTE 1: LIAUILITICS SUDONDIMATED TO ALL CLAIMS OF GENEAAL 


CHCOITORS: Corian وانوي‎ of the Company haee soneg az'te Tens 
Subordinahng ther Cobunturrs cacha^ce memisrst.ys OF : “1 
n unis ١ ار‎ ciums of Caretal Cronmtorg and rus the E 
amounts ate avadable to the Company «^ Computing nct Cadel v^ 

Now York Stock [achangco ty'e regarding Capital! roque resis (ses N 

Tho*^ agrnemonts Qenoraily specrly twlease Esp Toni or rodun; ton ^o tess 
Mon sia MONING Imine ng ha duin ON which Iha longar demanda lermination 
$ub;oct ١6 approval of ihe New York Siocta Eacnange These hebi es at 
Nov 24, 1072 aro summarized as follows . 


Becured Exchenge 
Deriand Member- Securities 


Maturity Debentures Notes ships Accounts Tots! 
Within 
6 months $ 100000 $1031250 $ =- $ 655 643 $e 
6 mo lo 1 yr 30750 656 250 - 1١694 3 $. 
3 lo 2 years 776275 1 062 500 - 3.167.753 $c 
2 to J yoars 1.100 600 1,174 125 - - 22; 
3 lo 4 years 409 000 $10 009 5 1.232.410 21 
“yrs 6 over 2.500 GOO - - - 25 
Oiner = - 454 262 = 4 
57.955.275 $4634.125 $ 454262 16770676 $194 
نس نع لے‎ HE. iom LA A A 
NOTE 2: Tho capital stock of ine Company هق‎ Composed of the following 
Classos of stock Author Out ln 
Daecription ined lesued  slanding Wessury Amount 
Common. par valve $1 
Class A (voting) 300.000 150000 94023 $55,177 $ 159050 
Common, par valvo $1, 
Clans 4 (no^-voting) 300.009 159.630 149.278 10.552 159 639 
نوتم‎ par value 
$109 Class A $5000 16248 9.573 6675 1,624 650 
Pri nen par value 
$100. Cinsa D. 1% 
Cumulatve. convertible 3.500 3.0 3.500 - 350.000 
Prefered par value 
$100. Cinss C. 1% 
Cumulative, Convertible 2.500 1.000 1,000 - 100.000 
Prelerted. par value 
$100. Class O 
6% cumu!ahve 10.000 - -~ - = 


$2 354 630 


ama 
The Company has granted stock Options 10 sutord.nated lendors to 
purchase Class B, non-votli^g COMMON stock as follows 
Option granted Exercise amount Expiration cate 

Shares equa! ta 2% of total 2% of total stock^olgors' 1976 

Clas3 A ana Class B com- equily at exercise Cale 

mon stock sued and 

Ovistandng at the 

dale‏ مقع معدن 


10 S97 shares $25 per share 1975 

2 020 shares $35 009 termination of agreement 
Tne caercise of these options iS subject to the writien approval of tne 
New York Stock Eschange 


NOTE 3: Aggrega:o rental commitments at November 24, 1972, under 
maternal noncancelsdie icaces lor premises are Diyitie as follows 
scal yuar encing 
May 25. 1373 
WV iy 21. 1974 
MC; 39. 1975 
May 28, 1976 
May 27. 1977 
May 26. 1970-1231 
NOTE 4: Tho Company ıS required to Mantan a minimum nol Caza! anda 
ratio of aggregate i^deblegoe:s 10 net Capital as delnega Dy New Yora Since 
Exchange Rule 325 Atlihougn nel capitali ang segregate mGedlednuss 
change trom day to Gay. Ine Companys’ nel Cap ial al November 24, 1972 
excuoded Capilal requirements by approsmate!y $5.020.000 
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Secured , (itha 
Demand Memper Securtes 
Matunty Debontures Actes Sr os € Tes | 
vm i 
6 ments > H 
$ mo in! yf 21 
10 2 years ? [ 
210 v5 3 | 
a te 4 ear» 
4 y's ê Geet ae 
Oiner 3 
NOTE 2: The catala & of tre Company ^ com, com of Ihe را‎ amag ب‎ tes 
ان‎ 
Author Ou i^ 1 
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INITED STATES DISTRICT COURT 


SOUTHERN OF NEW YORK 
mnweeeedqeceaeees OA Ar 0 o ooo 
THE EXCHANGE NATIONAL BANK OF 
CHICAGO, : 75 Civ. 916 
Plaintiff, (IBW) 
-against- : REPLY AFFIDAVIT 

TOUCHE ROSS & CO., : 

Defendant, : 
T A EMEN Y TC TIT 


1. In response to defendant Touche Ross' clear showing 


that the "notes" involved here are not "securities" and that 


this action must therefore be dismissed, pursuant to Rule 


12(b)(1), F.R. Civ. P., for lack of subject matter jurisdic- 


tion, and in order to avoid that result plaintiff Exchange 


legations (e.g., concerning its alleged "investment motives 
t 


1 


by which it seeks to add some substance to its claim that the 


"notes" are "securities", However, it is clear that most of 
the matters upon which plaintiff Exchange Bank purports to 
rely for such purposes are peculiarly within its own know- 
ledge, and that such matters involve in large portion con- 
versations and states of mind with respect to which defendant 
Touche Ross was not a party and had no prior knowledge, and 
which cannot bind defendant Touche Ross (if at all) unless 

4t has the right to cross-examine in detail the makers of 
plaintiff's affidavits and other pertinent witnesses.  Con- 


sequently, the allegations in those affidavits can at most 


raise issues of fact with respect to the jurisdictional 


` 
١ 


ques .1on. 


ee اد‎ me 


—— — —Àí À 


In the interests of orderly 


avoid the extensive pretrial and 


in this type of case if there is 

jurisdiction here, the jurisdiction 

decided Consequently, if and to the extent that 
affidavits m Exchange Bank are.deemed 
to raise issues 1 irt 1ould permit, as a pre- 
liminary matter, discovery limited 

full record can be developed for the d 


threshhold issue of subject matter jurisdiction. 


2. The accompanying reply memorandum refers 
article which appeared in the New 
at 33, col. 1, containing a report that the 
large corporation owed some $700 million had 


dinate their claims. For the convenience of 


copy of that article is annexed hereto as Exhibit 1. 


3. Plaintiff Exchange Bank's opposing papers purport 
to compare the complaint herein to the second amended com- 
plaint which this Court upheld in part in Berger v. Weis 
Sec s, Inc., 74 Civ. 186 (S.D.N.Y. June 27, 1975). A 
copy of the second amended complaint in Perger is annexed 
hereto as Exhibit 2, and a careful reading thereof readily 
demonstrates that it contains particularized allegations 
(124) as to the alleged conduct of defendant Touche Ross, 
and that the complaint herein contains no such particulari- 


zation whatsoever. 


lh. The accompanying reply memorandum also refers to 
page of the brief submitted by plaintiff Exchange Bank to 


Judge Decker in Chicago on the Rule 9(b) question. A copy 


> 


Sworn to before me this 
oF th day of S tember O75 
<r i I i Js $ , [Je 


MARC 
ROTARY PUSI 
No. 31-4 
Quale ın -y 
h 30, 13? / 


Comamrssion Liz (es ^ 


ميم 


d he rp 
and the page 


referred 
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GRANT OFFE RING 
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W. T, Grant Offers Liens on Ir ventory 


hat 1 sc l 
nm ISADORE BARMASH larrangement” cates tha thar " e ould 
supp ers will get e proportion} Cut NT James O | 
lo en ee al ORS n 10 ste "floating ben,” or 8 percen-j! r Grant's chair and 
ls mi rchar e «ret rs. tne e of the value of the ine f executive hier, de 
W. T. Grant Company i8 olle . i fe a to the se { that an y ^ 
0 si $ " m 
ing ١ 00 of its largest supp Lal cir claim ag st Grant's being pres to “وج‎ 
a hes On HS Inventory 8600 4 the be sd chain files cond e i 
rio ae r soe ent OVF fur ban i lsuppliers. La v. Mt 
م‎ 5 xs Kendrick ted ec v's 
vede by Grant mchi The s r$, while getting ter. det che tee of 
ned a pt y e hanks, ? e r e arar; a1 
e first er share equal p ty "m to the 4 Yesiet 
May 1 t [4 $ € i y 4 ha $ an, finer 
4 4 A > r ١ f " irent 
A A 3 n wit 3 er ef € "M (i e pre à t he 
period in wh more thao a 47, p e $ na fund Gt. |, said tha wr am 
doren well known retar c ns nt 1, 195 artee t had he nailed ١ 
have become involved in Dark & es close to Crar di. suppliers « wP ( ad 
fuptcy. Ne mally merchandise ca erday at the è TIE! 0 in orders 
creditors have Iing wild distressed cha and + tory under the he 
banks for repayment clams 19 main k lenders agreed that, g to e mont 
case of a bankruptcy but rarely one of Grants prot 3 it be " aliv all 
Obtain priority over iencers a cor wing con n ame ec , e ty s » the 
However, the major Grant et twat the any oon has if ‘ ated 
terks, which hold sume $ not te able to par hution wa e ^ 
million in loans, ha d them. There hes also been 1 stores at an pa ular 
to the note to assure suppers 59 e among m y of A 
that they will have greater pr Grants $4 ppliers that the ace ih c posit of 
arity than the banks in any banks would be able to €xeri|chi« inve ry € e cc nt 
Sotribuiron of assets greater pressure for r:payment 4 
Grants “inventory security in the event of a bankruptcy !Continued on Page 37, Column 8 


INVENTORY LIENS: N 


A 
» Continued Tron Page 33 : p 
ly changing, the security inter- 
st created constitutes ه‎ sO." 
called ‘float °“ the lets 
ter said, "Each 
pliers] ciim will be secu i 
by a hen on the entire ir " 
ry pool—not on the particuiar 
item of merchandise the vendor’ 
sold to Grant.” -f 
In its letter, Grant listed the 
relative values of its inventory 
as of the close of te latest 


fiscal year, Jan. 30, and of. | 
the different classes of claims. | 
Inventory was about $298.3-) | 
million. Suppliers were —— | 
about $47.5-million. The aggre ?, 


gate amount of debentures was » 
reported at tout $24-million 4, 
while the princ 11 amount af. 
bank debt w $700-million. 1, 

In the fiscal year, Grant had! 
a loss of $177.3-million. At th.s + 
week's annual meeting, Mr. j 
Kendrick said that “while maa-* 
agement believes the compa’ o 
ny's long-term outlook to be; 
favorable, the near-term still 
presenis serious hurdles which! 
must be overcome.” However, 
he added that in the first quar»! 
ter cash sales were above ex: L 
pectations ar d total expenses: 
were in line with budgets 

The inventor line arrange 
ment would be ın effect until’ 
August, 1976. Asked whether: 
the arrangement would be fe.” 
newed, Mr. Sundman said, "It; 
could be extended but we are 
inclined to think we may not A 
need it.” 


EXHIBIT 1 


| Litigation Setued 
| In a separate 
[Grant said that 


|tensen his wife 
itensen, a former 
Ipresidert of real e, 
Mrs. Christensen were among 
¡several defendants sued by 

J 


Grant for $5-mution for a 
[illegal relationships wii shop 
|ping-center devei^pars 
| “in view of ihe continuing 
litigation against other former 
employes and real-estate devel 
jopers and contractors," Grant 
said, “we do not believe it 
would be in the best interest 
lof the stockholders or the com 
pany to make public dis 
lat this time of the emo 
lof the seitiement and oU 
ternis ‘ 
Grant also said that, in rcfer- 
ence to a statement mace at 
the annual mectirc involving 
company loans of $1.25 milhcn 
only $33.000 represented loa 
to six officers while the balance 
was loans to several hundred 


jemployes. These were mainly 
[transferred ore managers of 
field executives who necced 


short-term loans to cover ther 
jhousing relocation, This, sail 
Grant is not an uncommon 
practice in chain-store retmi- 
ing. 
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ENDORSED MEMORANDUM DECISION OF JUDGE WYATT 


[endorsed on back of notice of motion] 


| 


After full oral argument the motion is denied as to 
subject matter jurisdiction on the ground that the t.ansaction 
seems more in the character of an investment than of a 


commercial loan. I believe, however, that the question is a 


close one and should be reviewed by the Court of Appe 


D 


before the case is prepared for trial and tried 
therefore make the statement of 28 U.S.C. 
motion in cther respects is denied without prejudice to 


renewal. Settle order on notice. 


s/ Inzer B. Wyatt 
USDJ 
Oct 3, 1975 


[Filed: October 6, 1975] 


ORDER DENYING MOTION TO DISMISS 224, 


| 

| | 

| UNITED STATES DISTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK | 

| THE EXCHAN E NATIONAL BANK OF ' 
CHICAGO, b 75 Civ. 916 i 

(IBW) | 

| Plaintiff, $ = | | 

| CONSENÍ ORDES | | 

I i 

| - against - : | | 

| SIT ae | 

| TOUCHE ROSS & CO., : ZO IRICT (s. | 

| FILEO OX | 

1 o 

| Defendant. : - | 

| VT LOB a AS See ap ee dd S 4A f | | 

| À SL OFN 27 | 

| Defendant having moved for an order, pursuant L5 Rules ! | 

il 

ll 9(b) and 12(b), Fed. R. Civ. P., dismissing this action, the | 

| complaint herein and each count therein alleged, on the | 

l grounds of lack of subject matter jurisdiction (in that the | 

| notes here involved are not "securities" within the meaning | 

| of the Securities Act of 1933 or the Securities Exchange Act j | 

T of 1934) end failure to state a claim upon which relier can | 

H I 

| be granted; and the Court, after oral argument on the ! 

| : 1 


question of whether said notes are and by 


| endorsed decision dated October 3, 1975, having held that 


tere | s- notes are "securities" and therefore having denied said i 
PA ؛‎ : EERE | 
^ يم‎ || w..on insofar as based upon lack of subject matter jurisdic-| : 
i — |l | 
) ‘ty 5 tion, and having stated the opinion that the question is a ' 


close one which should be reviewed by the Court of Appeals 


trial and tried; and the Court having denied the motion in 


It 1s hereby ORDERED that 


med annan one Le 


Ls Defendant's motion is denied insofar as it is 


| 
| 

| 

| 

| 

| 

| 

| 

| 

¡ for the Second Circuit before this action is prepared for | 
| 

| 


| 
! 
1 
|i 
i 
| 
| 
| &ll other respects without prejudice to renewal, 
| 
| 
ji 
| 


based upon lack of subject matter jurisdiction. Í 


————MÀ — P عم‎ 


2. 


225 


Defendant's motion is denied in all other respects 


without prejudice to renewal. 


3. 


The Court is of the opinion that this order 


involves a controlling question of law as to which there is 


substantial ground for difference of opinion and that an 


appeal from this order as authorized by Section 


materially advance the ultimate termination of this 


Court shal 


it 


applicatio 


| shall expi 
paragraph 

j shall have 
| which to 4 


available 


2 of this 


| 
| 1292(b) of the Judicial Code, 28 U.S.C. § 1292(b), may 
| 
| 


litigation. 


(&) All proceedings in this action in this Court 


for ten days from the date of entry of this 


(b) If, within said ten days, defendant shall make 


n to the Court of Appeals for permission to appeal 
order, all proceedings in this action in this 
1 be stayed pending determination of such 


n or the appeal, if it is permitted; and 


(c) If the stay of proceedings ordered hereby 

re, and no order reversing, vacating or modifying 
l of this order shall have been entered, defendant 
until twenty days after such expiration within 
nswer or move (on such grounds as are then 

to it, including the grounds covered by paragraph 
order) with respect to the complaint herein. 


New York 


1975 


, 


| 
| 
| 


ee‏ سے 


The undersigned hereby .onsent to the form 


ROSENMAN COLIN K 
FREUND & 
\ 


Oo 


Attorneys ror Defendant 


575 Madison Avenue 


New York, New York 10022 
(212) 644-7000 


“the rirm 


Attorneys for Plaintiff 
345 Park Avenue 
New York 
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ORDE^ GRANTING LEAVE /TO APPEAL SO. 22 


/ Is © FG 
UNITED STATES COURT OF APPEALS 


Wyatd- 


Second Circuit 


fer = 


~ 
At a Stated Term of the United States Court of Appeals, in and for theaSecond 
Circuit, held at the United States Court House, in the City of New Yárk, on Tie 
eleventh day of November , one thousand nine cyyndied 
c 1 fT > 1 vue 
and seventy-five. E 
ra 


The Exchange National Bank of Chicago, 
Plaintiff-Respondent, 
v. 
Touche Ross & Company, 


Defendant-FPetitioner. 


It is hereby ordered that the motion made herein by counsel for the 
small is T 55 ee 
xxiii anb oso p—— xxx 


Risa ida filed October 28, 1975 for leave to appeal 
pursuant to 28 United States Code §1292 (b) 


be and it h. reby is granted Ese 
GRANTED 


k thax 


TUR Cat Jude. 
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(A true copy, . WALTER R. HA4SFII Lr, ppireuit Judges 


| (C Ariel to 


Clerk 
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ss, 55 West 42nd Street, 
5210 
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